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(i) 
STATEMENT OF QUESTIONS PRESENTED 


These appeals present the following questions: | 


1. In its opinion and order released September 13, 1956 upon 
appellant's protest and petition for reconsideration, did the Federal 
Communications Commission err in ordering that the assignor and assignee 
"shall have until October 12, 1956 to effect a reassignment of the licenses 


and construction permit to assignor"? 


2. In its order released October 12, 1956, did the Commission 
err in ordering on its own motion that the date for reassignment of the 
licenses and construction permit "is changed from October 12, 1956 to 
November 13, 1956"? 


3. In its order released November 1, 1956, did the Commission 
err in: (a) setting aside the provision in its previous order released 
September 13, 1956 which postponed the effective date of the grant made 
July 18, 1956 without a hearing; (b) authorizing the assignee to continue 
operation of the facilities in question pending the Commission's decision 


after hearing? 


Counsel for appellee and for intervenors have no objection to the 
foregoing statement of issues. However,,as noted in Circuit Judge Pretty- 
man's pre-hearing order dated December 13, 1956, counsel for appellee 
reserves the right to argue that issues Nos. 1 and 2 are moot; and coun- 
sel for The Good Music Station, Inc. reserves the right to rephrase the 


issues. 
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JURISDICTIONAL STATEMENT 


These appeals are taken pursuant to Section 402 (b) (6) of the Com- 
ss munications Act of 1934, as amended (47 U.S.C. 402(b) (6)), from cer- 
» tain orders and portions of orders of the Federal Communications Com- 
mission in proceedings upon an application for Commission consent to 
assignment of license and construction permit for radio station WGMS, 
Bethesda, Maryland, and for radio station WGMS-FM, Washington, 
D.C., from The Good Music Station, Inc. to RKO Teleradio Pictures, 


Inc. 
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Case No. 13,571 is an appeal from: (1) the Commission order, 1 
released July 19, 1956, granting the assignment application without a “ 
hearing; (2) so much of the Commission order, released September 13, sai 
1956, upon appellant's protest and petition for reconsideration, as per- bi 
mitted assignor and assignee "until October 12, 1956 to effect a reassign- *) 
ment of the licenses and construction permit to the assignor"'; and (3) the 7 
Commission order, released October 12, 1956, ordering on the Commis- i! 
Sion's own motion that the date for such reassignment be further extended “« 
to November 13, 1956. n 

Case No. 13,627 is an appeal from (4) so much of the Commission ‘ 
order, released November 1, 1956, as (a) set aside the provision in its 7 a 
previous order, released September 13, 1956, which had postponed the # 
effective date of the grant; and (b) authorized the assignee to continue “ 
operation of the stations pending the Commission's decision after hear- * 
ing. . 

»« 

The notice of appeal in Case No. 13,571 was filed on October 12, 

1956; in Case No. 13,627, on November 30, 1956. The appeals were con- ae 
solidated by order of the Court, dated December 10, 1956. * 
STATEMENT OF THE CASE ; 

On July 19, 1956, the Commission granted without a hearing the "7 
application for consent to assignment of the license and construction per- 
mit of WGMS and the license of WGMS-FM from The Good Music Station, . 
Inc. to RKO Teleradio Pictures, Inc. On the same day, although the grant . 
was subject to protest for a period of thirty days (47 U.S.C. 309(c)), and « 
although appellant had already instituted suit in Delaware Chancery Court 
to enjoin the sale, the sale was consummated. (R. 185-6, 186A, 186G) a 

On August 17, 1956, pursuant to Sections 309(c) and 405 of the ' | 
Communications Act, appellant filed a protest and petition for reconsid- « 


eration directed against the Commission action of July 19. Appellant is 
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a minority stockholder of The Good Music Station, Inc. and has other 
interests in good music broadcasting. (R. 188-201) 


The protest attacked the assignment as contrary to the public in- 
terest in several basic respects. It charged that the transaction was a 
fraud upon the assignor corporation and upon protestant; that it involved 
a side deal - a "consulting agreement" - under which one of the assignor's 
stockholders and his wife (both directors and officers of the assignor) 
would receive $100,000 to $150,000 more than any other stockholder; 
that it was without valid authorization in behalf of the assignor; that the 
majority stockholders, directors and officers wrongfully refused to act 
upon a higher offer from a qualified broadcaster who would continue both 
stations as good music stations; that suit by protestant was pending in 
Chancery Court, Wilmington, Delaware, to enjoin the sale and to appoint 
a receiver for the assignor; that it was contrary to the public interest for 
the Commission to approve a fraudulent transaction or a transaction the 
validity of which was facing early trial in a Court of competent jurisdic- 


tion. 


The protest further charged that the assignment was in derogation 
of assignor's repeated representations to the Commission that WGMS 
would be continued as a good music station; that the construction permit 
sought to be assigned, even before it ripened into a license, was obtained 
on the basis of such representations; that assignee proposed to operate 
WGMS, not as a good music Station, but as an ordinary Mutual Network 
outlet; that there was little assurance or likelihood that the FM station, 
operated separately from the AM station, would long be operated by RKO 
as a good music Station; that, in any case, less than 50% of the radio 
homes in the area have FM receivers; that it would not serve the public 
interest to approve an assignment which will result in the loss of the only 
full-time AM good music service in the area of the Nation's capital, and 


perhaps of the only full-time FM good music service as well. 


On September 13, 1956 the Commission found protestant to be "ta 


party in interest" and a "person aggrieved or whose interests are 
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adversely affected" by the protested grant, within the meaning of Sec- 
tions 309(c) and 405 of the Communications Act. It found that protestant 
had specified with particularity, as required by 309(c), the facts upon 
which he relied to show that the grant was not in the public interest. 
However, it ordered oral argument, to be held October 1, 1956, "as on 
demurrer . . . on the question whether, if the facts alleged in the protest 
were tobe proven, grounds have been presented for setting aside the 
grant". (R. 234, 239-41) 


The protest had requested a stay under Section 309(c). (R. 200) 
The oppositions of assignor and assignee had made no Showing on this 
question. The Commission decision of September 13 held there was no 
basis for denying a stay and that ''the effective date of the grant must be 
postponed until a final determination is reached after the oral argument 
(sic), scheduled to be held on October 1. Specifically, it ordered that 
"effective immediately, the effective date of the grant... is postponed 
pending determination with respect to the protest." At the same time, 


however, the Commission ordered that assignor and assignee "shall 


have until October 12, 1956 [eleven days after oral argument] to effect 


a reassignment of the license and construction permit to the assignor." 
(R. 241) 


On September 28 and October 1, 1956, respectively, assignee and 
assignor filed motions to vacate that part of the Commission's September 
13 order which postponed the effective date of the grant. On October 9, 
1956 protestant filed opposition, and on October 15 assignor filed a reply. 
(R. 255-9, 280-2, 284-90, 296-9) 


Oral argument was held as scheduled on October 1. By October 
12, the deadline for reassignment, no decision had yet been issued on 
protestant’s request for an evidentiary hearing. On that day, the Com- 
mission, on its own motion, ordered that the date for reassignment of 
the licenses and construction permit be further extended to November 13, 
1956. (R. 291) 
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On the same day, October 12, appellant filed notice of appeal in 
this court from the grant without hearing and from the September 13 
and October 12 orders insofar as they allowed one month and later 
another month for reassignment of the licenses and construction per- 
mit. Said appeal is Case No. 13, 571. 


On October 14, 1956 appellant filed a motion in this Court for 
temporary relief under Section 402(c) of the Communications Act. On 
October 25 the Court held that the Commission orders postponing re- 
assignment contravened the stay provision of Section 309(c). It ordered 
the Commission to "cause reassignment of the license and construction 
permit for those stations (WGMS and WGMS-FM) to be effectuated within 
seven days unless within that time the Commission in some other manner 


complies with the pertinent provisions of Section 309(c)"". A copy of the 


Court's order of October 25 is set forth in Appendix B, infra. 


Following the Court action, the Commission, on November 1, 1956, 
granted protestant an evidentiary hearing.! But at the same time the 
Commission set aside its previous stay order of September 13, finding 
for the first time that "the public interest requires that the grant remain 
in effect". It specifically authorized the assignee to continue operating 
the facilities pending hearing and decision on the protest. Two Commis- 
Sioners dissented from that part of the action which vacated the stay. 

(R. 303-8) 


On November 30, 1956 appellant filed notice of appeal from those 
parts of the November 1 order which vacated the stay and authorized 


assignee to continue station operations. Said appeal is Case No. 13, 627. 


Meanwhile, on November 5, appellant moved the Court to determine 
whether the Commission had complied with the Court's order of October 


25 and for further temporary relief. On November 19, 1956, the Court 


1 The evidentiary hearing commenced January 11, 1957 and proceeded for four days, when it was 
continued to a later date, It is not yet concluded, 
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held that the Commission conclusion of November 1 that "the public in- 
terest requires that the grant remain in effect" was not adequately sup- 
ported; and that to allow operations by the assignee in the circumstances 
of this case would not be consistent with the statutory scheme. The 
Court set aside that part of the Commission action of November 1 which 
authorized assignee to continue such operations; it ordered the Commis- 
Sion to cause reassignment of the licenses and construction permit to 

be effectuated within seven days. A copy of the Court's order of Novem- 


ber 19 is set forth in Appendix B, infra. 


STATUTES AND REGULATIONS INVOLVED 


The relevant portions of the Communications Act of 1934, as 
amended, 47 U.S.C. 151, et seq., and of the Commission's Regulations, 


are set forth in Appendix A, infra. 


STATEMENT OF POINTS 


1. The Commission actions of September 13 and October 12, 1956, 
postponing the date for reassignment, conflicted with the Commission's 
stay order of September 13 and contravened the stay provisions of Sec- 


tion 309(c) of the Communications Act. 


2. The Commission action of November 1, 1956, setting aside 
its previous stay and authorizing assignee to continue operations, was 


inadequately supported and arbitrary. 


3. The Commission's November 1 reversal of its September 13 
stay violated Section 309(c), could not be justified under Section 405, 


and offended the statutory scheme. 


y ¢ 


ft 4 


4 


SUMMARY OF ARGUMENT 


1. The Commission actions of September 13 and October 12, delay- 
ing reassignment, were inconsistent with the Commission's own stay order 
of September 13. In effect, they stayed the stay. Having found the pro- 
test sufficient under Section 309(c), and having found no basis for requir- 
ing that the grant remain in effect, the Commission had no power under 
the statute to withhold a stay. Under 309(c) the question of a stay must 
be determined within 30 days after the protest; and the stay order of 
September 13 could not be suspended for reconsideration after the ex- 
piration of that period. Such procedures offend the statutory scheme. 
Under the statute and the circumstances of this case, the allowance of 
one month and still another month to effect reassignment was unreasonable. 

2. The Commission action of November 1, setting aside its previous 
stay, rested on the conclusion that "the public interest requires that the 
grant remain in effect''. This conclusion, based chiefly on a finding that 
the assignor's majority stockholders, by the sale of the stations, showed 
"unwillingness" to resume operations, was inadequately supported. It 
was arbitrary and incompatible with the intent of Section 309(c). Its ac- 


ceptance would preclude a stay in any protested assignment or transfer case. 


3. The November 1 reversal of the September 13 stay violated Sec- 


tion 309(c) and the statutory scheme. The Act requires that the stay ques- 
tion be adjudicated along with the sufficiency of the protest "within 30 days 
after the filing of the protest''". The September 13 order complied with 
this requirement; the attempted reversal on November 1 disregarded it. 
The November 1 order could not be justified under Section 405, governing 
petitions for rehearing. This section is limited to matters involving 
"newly discovered evidence" or "evidence which the Commission believes 
should have been taken in the original proceeding". The action of Novem- 
ber 1 was not based on such evidence. More fundamentally, as the Com- 
mission has repeatedly held, Section 405,is not applicable to interlocutory 


actions such as the stay order of September 13. 





ARGUMENT 


i. The Commission actions of September 13 and 
October 12, delaying reassignment, conflicted 
with the Commission's stay order of September 13 
and contravened the stay provisions of Section 


309(c). 


The crux of Case No. 13,571 lies in the fact that the Commission 
adopted mutually inconsistent orders. Its decision of September 13 
ordered that "effective immediately, the effective date of the grant... 
is postponed”. But the same decision allowed assignee one month to 
reassign the licenses and construction permit to assignor; and the 
October 12 order extended the time still another month, until November 13, 
1956. In one breath, the Commission suspended the assignment; in the 
next it allowed the assignment to remain in effect. In effect, the 


Commission stayed its own Stay. 


In the circumstances of this case, the Commission was obliged 
to postpone the effectiveness of its grant; it had no power to permit 
the grant to remain in effect. The decision of September 13 held 
the protest sufficient under Section 309(c); it found protestant to be a 


"party in interest’ and a "person aggrieved"; it found he had stated his 


case with particularity. In such circumstances the statute directs 


the Commission to stay the protested action, unless the grant is neces- 
sary to maintain an existing service or unless the public interest re- 


quires that the grant remain in effect. Section 309(c) provides: 


",.. pending hearing and decision the effective date 

of the Commission's action to which protest is made 
Shali be postponed to the effective date of the Com- 
mission's decision after hearing, unless the authori- 
zation involved is necessary to the maintenance or 
conduct of an existing service, or unless the Com- 
mission affirmatively finds for reasons set forth in the 
decision that the public interest requires that the grant 
remain in effect, in which event the Commission shall 
authorize the applicant to utilize the facilities or 
authorization in question pending the Commission's 
decision after hearing."" (emphasis supplied) 
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As noted above, the protest specifically requested a stay. (R. 200) 


The oppositions made no showing whatever against it. The Commission 
properly recognized that it had no alternative: 

"No facts or arguments are set forth in the opposi- 

tions to the instant protest to show either that the 

grant of the above-entitled applications is necessary 

to the maintenance of the existing service provided 

by Stations WGMS and WGMS-FM, or that the public 

interest requires that the grant remain in effect 

pending determination of the questions raised by 

the protest. Nor are we able, on the basis of the 

facts before us, to conclude that we would be war- 

ranted in denying a stay in this case. Accordingly 

the effective date of the grant must be postponed..." 

(R. 241) 

But by permitting the assignment to remain in effect a month, and 

then another month, the Commission defeated its own order. It frustrated 
the plain purpose of the stay provision of 309(c), which is to assure 


fair and objective proceedings on protests that have prima facie validity. 


Where a Stay involves a reassignment, as in this case, applicants 
may need a short time to comply with the stay order. But the allowance 
of one month and still another month for this purpose was patently 
unreasonable. When the Commission announced the original grant on 
July 19, 1956, it took the applicants only a few hours to consummate the 
assignment. Upon appellant's motions for temporary relief, this Court 
held that one week was ample time to effect reassignment. Section 309(c) 
requires that protest proceedings be expedited. The Commission order 
of September 13 called for oral argument on the protest to be held 
October 1, and argument was held on that date. In all these circum- 
stances, the allowance of two months - until November 13 - to effect 


reassignment was unwarranted in fact and law. 


The asserted ground for the Commission's delaying action of 
October 12 was that the Commission wished time to consider applicants’ 


motions to vacate the stay (filed September 28 and October 1), protestant's 
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opposition thereto, and replies. But Section 309(c) requires that the 
question of a stay be determined at the same time that the Commission 
determines the sufficiency of the protest, to wit, "within thirty days 

of the filing of the protest". Section 1.730 of the Commission's Rules 
allowed the applicants ten days to oppose the protest and the stay 
requested therein. The ten days expired August 27, 1956. The "motions 
to vacate"’ were filed more than one month later, long after the time for 
opposing the stay under the statute and the rules had expired. Applicants’ 
belated attempt to oppose the stay, the Commission's belated attempt 

to reconsider the question and the Commission's suspension of the stay 
pending such reconsideration were all contrary to the statutory scheme. 


This conflict is more sharply presented in the Commission's later order 


of November 1, 1956 and is more fully discussed in Point 3 below. 


2. The Commission action of November 1, setting 


aside its stay, was inadequately supported and 


arbitrary. 


On October 25, as shown above, this Court, upon appellant's motion 
for temporary relief, directed the Commission to cause reassignment of 
the licenses and construction permit within seven days "unless within 
that time the Commission in some other manner complies with the 
pertinent provisions of Section 309(c)". In the face of this injunction, 
the Commission on November 1 released a further opinion and order. 
While granting protestant an evidentiary hearing, it set aside the 
Commission's previous stay order of September 13 and authorized 
assignee to continue operating the facilities pending hearing and decision 
on the protest. Two Commissioners dissented from that part of the 
action which vacated the stay. (R. 303-8) 


The stay provision of Section 309(c), as shown above, directs 


in substance that: 


",.. pending hearing and decision the effective date 
of the Commission's action to which protest is made 
shall be postponed to the effective date of the Com- 

mission's decision after hearing, unless ... the 
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Commission affirmatively finds for reasons set 

forth in the decision that the public interest re- 

quires that the grant remain in effect..." 

The Commission order of November 1 was purportedly based on 

the motions by assignee and assignor, filed September 28 and October 1, 
1956, respectively, requesting the Commission to vacate its stay 
order of September 13. But the Commission adopted little, if any, 
of the grounds or rationale of the motions. ? It came up with a novel 
theory of its own. In essence, the Commission asserted that the as- 
Signment itself indicated unwillingness on the part of assignor to continue 
operations; that "a majority of the owners of the assignor of WGMS and 
WGMS-FM have by the sale of the stations shown their unwillingness 
to bear the burden of continued operation in the public interest". 
(emphasis supplied) Public interest requires, so the Commission con- 
cluded, that the grant of assignment to RKO remain in effect to assure 
operations by a party genuinely interested in providing broadcast service. 
(R. 306-7) Thus, on the same facts which existed September 13, when 


it granted the stay, the Commission on November 1 vacated the stay. 


The Commission reasoning was fallacious and arbitrary. If it 
were accepted, no stay could ever be granted in an assignment or trans- 
fer case. If the mere sale demonstrates the seller's unwillingness to 
continue operations, and if such assumed unwillingness requires that 


the buyer run the facilities pending determination of the protested 


assignment, the status quo ante could never be maintained or restored 


in any case involving such protested assignment. Transferees who 


"jump the gun", as in this case, by taking over a station without waiting 


2 
The motions urged that, pending determination of the protested assignment, RKO be allowed to 


operate the facilities in order to maintain its program service, involving a good music format on the 

FM station and a Mutual Network format on the AM station. They alleged that such operations involved 
24 new personnel and operating deficits of $5,000 a month; that if the licenses were reassigned to The 
Good Music Station, Inc,, the latter could not sustain the new personnel, or the losses, and would 

have to resume a single program format on both the FM and AM stations. (R, 256-9, 281-2) 
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for the thirty-day protest period to elapse, would be rewarded for 
their undue and prejudicial haste. Protestants would be consigned 
inevitably to post mortem proceedings. Such results are the very 


reverse of what the statute prescribes and contemplates. 


In this case the sale was consummated July 19, 1956, the very 
day on which the Commission announced its grant without a hearing. 
Although by statute the grant was subject to protest for thirty days, 
and although appellant had already instituted suit in Delaware to enjoin 


the sale, the assignee forthwith took over the stations, brought in more 


than a score of new personnel, changed the programming, disregarding 4 
WGMS'sS substantial good music audience built up over a decade, and ha 
saddled the enterprise with operating losses of $5,000 a month. (R. 256-8, < 


286-9, 298-9) Yet assignee's disregard of protestant's rights, of the 
Commission's processes, and of the Delaware Court's jurisdiction, 
received the Commission's blessing. The decision of November 1, all 
in the name of safeguarding the public interest, permitted assignee 

to continue its operations while the Commission undertook hearings x 
to ascertain whether assignee had any right to acquire the stations in “ 


the first place. 


As noted above, the Commission rationale was based on what it 
calied "unwillingness" of assignor's majority stockholders to carry a 
on, even during the period required for the Commission to determine ¢ 
the validity of the sale. Significantly, however, the Commission held 
no hearing, nor received any evidence whatever, on the willingness 
or unwillingness of these persons. It simply presumed their unwilling- 
ness. This presumption, like the Commission's basic rationale, was 


arbitrary. M. Robert Rogers (president, general manager and 42% 


stockholder of the assignor) and his wife (vice-president, treasurer é 
and station manager) by no means showed unwillingness to shoulder “ 
broadcasting responsibilities. The contract of assignment, dated = 


April 14, 1956, was made contingent on Commission consent, and 
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terminable under certain conditions. It specifically contemplated and 
provided for the possibility that RKO might be "required by acourt 
order to reconvey the assets to the Corporation". (R. 9, 15-17) 
Moreover, the motions to vacate the Commission stay, and assignor's 
reply to appellant's opposition thereto, demonstrated that assignor was 
prepared with fairly definite plans for resumed operations, if the Com- 
mission or the Court should require such resumption. (R. 258, 281-2, 
297-8) 


Reassignment of the licenses would not in any event be to Rogers 
or his wife, but to the assignor corporation, The Good Music Station, 
Inc. Regardless whether Rogers and his wife were willing to resume 
their functions as general manager and station manager (and since 
November 27, 1956 they have in fact resumed such functions), there 
was never an iota of suggestion that Rogers was unwilling to exert his 
stockowner's right to help select competent management.’ Even if Rogers 
were to default in this respect, appellant, who is also a stockholder with 
ten years' experience in the broadcasting business, would be entirely 


willing and able to supply competent management. 


As indicated on the face of the Commission's November 1 order, 
the sole evidence of "unwillingness" in this case was the bare fact 
of the sale to RKO. Even where there has been substantial evidence 
that transferors are unwilling and unable to continue operations, the 
Commission has heretofore held, in a protested transfer case, that the 
public interest does not require the grant to remain in effect. In the 
case of William Walker, 14 Pike & Fischer RR 526 (Sept. 25, 1956), the 
transferors, opposing a Stay, alleged that the effectiveness of the grant 


was necessary to keep the station in operation; that the station was losing 


money; that its current liabilities exceeded current assets by two to one; 


3 Pierson Underwood, program director and 42% stockholder of the assignor, retired as program direc- 
tor; but, again, there was no evidence that he would be unwilling to continue as a stockholder, 
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that it could not secure further bank loans; that its two largest stock- 
holders were "unable" to supply further funds; that its smaller stock- 
holders were "unwilling" to do so; that maintenance of the station's 
operation and the public interest both required the grant to remain in 
effect. The Commission rejected these grounds as insufficient to justify 
withholding a stay. y : 
In issuing the stay in the Walker case, the Commission stated 


{at p. 531): 


"We are of the opinion that the applicants herein have ad 
not demonstrated that a denial of stay ‘is necessary to 
the maintenance or conduct of an existing service. ' 
The transferor's inability to continue operation of the | 
stations has not been established, nor has cessation ‘ 
of broadcast service been shown to be inevitable under | 
the circumstances. We also conclude that a finding 
cannot be made 'that the public interest requires that 
the grant remain in effect’. While we appreciate the w< 
extent to which the private interests of the parties may ne 
be affected by a stay of our grant, we are of the view | 
that such circumstance was not within the contempla- 


tion of Congress when it provided for a ‘public interest’ <a 
finding by the Commission to support an avoidance of r 
a stay." 


In the present caSe, assignor threatened, if the licenses were 
reassigned, to discontinue good music programming and to broadcast a 
Mutual Network format on both stations. (R. 281-2, 297-8) The Com- 
mission opinion of November 1 implied that such discontinuance of good 
music programming would not be in the public interest. (R. 307) But 
why, then, did the Commission approve the assignment to RKO in the ~~ 
first place? RKO's application plainly announced its intention to abandon ~ 
the good music format on WGMS and replace it with Mutual Network 
programming. (R. 77-80) The assignor's threat was clearly aimed 
at frustrating appellant's efforts to preserve both WGMS and WGMS-FM 
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as good music stations, the only such stations in the area of the Nation's 
capital. 4 


In obtaining the licenses and construction permit here involved, 
assignor had represented to the Commission that both stations would be 
operated as full-time good music stations, and the Commission granted 
the licenses and construction permit on this basis. (R. 199) If the 
licenses and construction permit were reassigned to The Good Music 
Station, Inc., however, the Commission seemed to assume that it 
has no power or means to hold the Company to these Sworn repre- 
sentations. This implied claim of impotence is inconsistent with the 
Commission's basic regulatory authority. If such claim were accepted, 
it would shrink the Commission's administrative role and responsibilities 
beyond recognition. 


The stay provisions of Section 309(c) were amended to their present 
form in January, 1956. The amendment empowering the Commission to 
deny a stay, where it "affirmatively finds ... the public interest requires 
that the grant remain in effect"', was made at the request of the Com- 
mission. In urging its enactment, the Chairman of the Commission 
stated: 

"... It is our opinion that if a protest is granted, 
the authorization in question should be stayed in 
the absence of compelling public-interest con- 
sideration, ...' (emphasis supplied) 5 
The statute reflects this intent. It directs that a stay be granted, except 


where the public interest requires otherwise. But the so-called public- 





Assignor had no apparent business reason for abandoning its accustomed good music programming. 
When both stations were operated as good music stations, they made a net profit during the first six months 
of 1956 of $24,397.32, After RKO's discontinuance of the good music format on WGMS, the stations 
operated at a loss of about $5,000 a month. So far as appellant is aware, there was no stockholders 


or directors authorization for any such radical change in the. company's ten-year old basic program policy 
as that threatened in the assignor's pleadings. 


Hearing before Senate Subcommittee on Interstate and Foreign Commerce, on S, 1648, 84th Cong., 
1st Sess,, p. 33, 
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interest considerations expounded in the Commission opinion of November 1 
fell far short of constituting compelling grounds for denying a stay in this 
case. In fact, as shown above, the Commission's "reasons" were arbitrary 


and insupportable. 


The November 1 reversal of the September 13 


stay violated Section 309(c), could not be justified 
under Section 405, and offended the statutory 


scheme. 


In this case, the Commission had no power whatever to vacate 
the stay. As noted above, Section 309(c) requires that the question of a 
stay be determined at the same time that the Commission determines 
that the protestant is a party in interest and has stated his protest with 
particularity; and all these determinations must be made, according 
to the statute, "within thirty days of the filing of the protest". Ifa 
stay is to be denied, the statute requires that the reasons therefor 
must be affirmatively set forth "in the decision". The "decision" re- 
ferred to is clearly the same decision that must be made "within thirty 
days of the filing of the protest’. The language of 309(c), including its 
mandate that protest proceedings be "expedited", permits no other 


reasonable interpretation. 


The protest here was filed August 17, 1956, and it requested a 
stay. (R. 188, 200) Within the thirty-day period, the Commission 
decision of September 13 held that protestant was a party in interest 
and had stated his case with particularity. Simultaneously, the Com- 
mission duly held that protestant was entitled to a stay. (R. 241) In 
opposing the protest, neither assignor nor assignee had made any 
attempt to show that the public interest required otherwise. The 
Commission decision of September 13 noted this fact, and added: 

"Nor are we able, on the basis of the facts 
before us, to conclude that we would be war- 
ranted in denying a stay in this case. Ac- 


cordingly, the effective date of the grant 
must be postponed ..."' (R. 241) 
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The November 1 order, however, attempted to vacate the stay. 
Released some 75 days after the protest, the new order made no 
reference to the statutory requirement that the protest proceeding 
be expedited and that the stay question be determined "within thirty 
days of the filing of the protest"'. Appellant submits that the Com- 
mission could not adjudicate or readjudicate the stay issue after the 
time prescribed therefor had long since expired. To hold otherwise 
would defeat the very purpose of the statute, which is to assure speedy 
and fair, rather than post mortem, protest proceedings. Moreover, in 
assignment cases, such as this, the Commission's attempted procedure 


could result in batting licenses back and forth like tennis balls. 


To justify its extraordinary action, the Commission relied on its 
powers under Section 405, governing petitions for rehearing. (R. 305-6) 
But this section limits rehearing or reconsideration to "newly dis- 
covered evidence" or "evidence which the Commission believes should 
have been taken in the original proceeding"'". The motions to vacate the 
stay, assuming they could be treated as petitions for rehearing orre- 
consideration, were not based on newly discovered evidence. Obviously 
the facts alleged therein had been fully known to assignee, and probably 
to assignor as well, at the time these parties filed oppositions to the 
protest and request for a stay. In any case, as previously shown, the 
Commission relied little, if at all, on the grounds set forth in the 
motions to vacate. It relied chiefly on the fact of the assignment itself. 
Is evidence of this elementary fact the "evidence which the Commission 
believes should have been taken in the original proceeding''? Did the 
Commission not take account of the sale when it ordered the stay on 
September 13? Of course it did. The Commission gave very careful 
consideration to the sale; it expressly allowed the parties a whole 


month to undo it, and later another month. 


The Commission's reliance on Section 405 involved a still more 


fundamental error. The provision in this section for rehearing or 
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reconsideration of Commission actions is not applicable at all to 
actions that are interlocutory. The stay order which the Commission 
attempted to reconsider in its decision of November 1 did not in any 
way dispose of the assignment application or of the protest. Although 
"final" for purposes of appeal, it was interlocutory in nature. It is 
well settled, as the Commission has repeatedly held, that: 

"Section 405 of the Act does not provide for re- 

consideration of Commission actions on inter- 

locutory matters which cannot have the effect of 

disposing of the application involved... .'t (Deep 


South Broadcasting Co., 13 Pike & Fischer RR 
196d (1955)) 


Other cases are to the same effect. For example: 


Indianapolis Broadcasting, Inc., 


10 Pike & Fischer RR 1010 (1955) 


WGAL, Inc., 9 Pike & Fischer 
RR 120a (1953) 


Westinghouse Radio Stations, Inc., 
9 Pike & Fischer RR 623 (1953) 


It is plain that Section 405 afforded no justification or authority for 


the Commission action of November 1, setting aside the stay. As 
shown above, the action was inconsistent with the statutory scheme to 
provide expeditious, fair and objective procedures in cases where a 


Sufficient protest has been lodged. 


CONCLUSION 


The Commission actions appealed from should be reversed and 
set aside. The Commission should be directed to establish an effective 
stay under Section 309{c) of the Communications Act in accordance with 
the judgment of this Court. 

Respectfully submitted, 
LUCIEN HILMER 


1025 Connecticut Avenue, N. W. 
Washington 6, D.C. 


Attorney for Appellant 


January, 1957 
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APPENDIX A 


STATUTES INVOLVED 


Communications Act of 1934, as Amended 


Section 309 (c): 


When any instrument of authorization is granted by the Commission 
without a hearing as provided in subsection (a) hereof, such grant shall 
remain subject to protest as hereinafter provided for a period of thirty 
days. During such thirty-day period any party in interest may file a 
protest under oath directed to such grant and request a hearing on said 
application so granted. Any protest so filed shall be served on the grantee, 
shall contain such allegations of fact as will show the protestant to be a 
party in interest, and shall specify with particularity the facts relied upon 
by the protestant as showing that the grant was improperly made or would 
otherwise not be in the public interest. The Commission shall, within 
thirty days of the filing of the protest, render a decision making findings 
as to the sufficiency of the protest in meeting the above requirements; and, 
where it so finds, shall designate the application for hearing upon issues 
relating to all matters specified in the protest as grounds for setting aside 
the grant, except with respect to such matters as to which the Commis- 
sion, after affording protestant an opportunity for oral argument, finds, 
for reasons set forth in the decision, that, even if the facts alleged were 
to be proven, no grounds for setting aside the grant are presented. The 
Commission may in such decision redraft the issues urged by the protes- 
tant in accordance with the facts or substantive matters alleged in the 
protest, and may also specify in such decision that the application be 
set for hearing upon such further issues as it may prescribe, as well 
as whether it is adopting as its own any of the issues resulting from the 
matters specified in the protest. In any hearing subsequently held upon 
such application issues specified by the Commission upon its own initia- 
tive or adopted by it shall be tried in the same manner provided in sub- 
section (b) hereof, but with respect to issues resulting from facts set 


forth in the protest and not adopted or specified by the Commission, on 
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its own motion, both the burden of proceeding with the introduction of 
evidence and the burden of proof shall be upon the protestant. The hear- 
ing and determination of cases arising under this subsection shall be 
expedited by the Commission and pending hearing and decision the ef- 
fective date of the Commission's action to which protest is made shall 
. be postponed to the effective date of the Commission's decision after 
hearing, unless the authorization involved is necessary to the mainte- 
nance or conduct of an existing service, or unless the Commission af- 
firmatively finds for reasons set forth in the decision that the public 
interest requires that the grant remain in effect, in which event the 
Commission shall authorize the applicant to utilize the facilities or 
authorization in question pending the Commission's decision after hear- 
ing. 

Section 405: 


After a decision, order, or requirement has been made by the 
Commission in any proceeding, any party thereto, or any other person 
aggrieved or whose interests are adversely affected thereby, may petition 
for rehearing; and it shall be lawful for the Commission, in its discre- 
tion, to grant such a rehearing if sufficient reason therefor be made to 
appear. Petitions for rehearing must be filed within thirty days from 


the date upon which public notice is given of any decision, order, or 


requirement complained of. No such application shall excuse any person 


from complying with or obeying any decision, order, or requirement of 
the Commission, or operate in any manner to stay or postpone the en- 
forcement thereof, without the special order of the Commission. The 
filing of a petition for rehearing shall not be a condition precedent to 
judicial review of any such decision, order, or requirement, except 
where the party seeking such review (1) was not a party to the proceed- 
ings resulting in such decision, order, or requirement, or (2) relies on 
questions of fact or law upon which the Commission has been afforded 
no opportunity to pass. Rehearings shall be governed by such general 


rules as the Commission may establish, except that no evidence other 
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than newly discovered evidence, evidence which has become available 
Only since the original taking of evidence, or evidence which the Com- 
mission believes should have been taken in the original proceeding shall 
be taken on any rehearing. The time within which a petition for review 
must be filed in a proceeding to which section 402(a) applies, or within 
which an appeal must be taken under section 402(b), shall be computed 
from the date upon which public notice is given of orders disposing of all 
petitions for rehearing filed in any case, but any decision, order, or 
requirement made after such rehearing reversing, changing, or modifying 
the original order shall be subject to the same provisions with respect 


to rehearing as an original order. 


RULES AND REGULATIONS OF THE COMMBSION 


Section 1.730: 


Oppositions and replies to oppositions. Except as otherwise pro- 
vided, oppositions to petitions must be filed within 10 days after such 
petitions are filed with the Commission. Replies to such oppositions must 
be filed within 5 days after such oppositions are filed with the Commis- 
sion. No other pleadings may be filed with the Commission unless (a) 
specifically requested by the Commission or (b) leave to file such addi- 
tional pleadings has been granted by the Motions Commissioner upon a 


showing of good cause. 
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APPENDIX B 





UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13, 571 TERM 1956 
Lawrence M.C. Smith 
Appellant, 
Vv. 


Federal Communications Commission, 
Appellee, 

RKO Teleradio Pictures, Inc. 
Intervenor, 

The Good Music Station, Inc., 


Intervenor. 


Before: Edgerton, Chief Judge, Bazelon and Fahy, 
Circuit Judges. 


ORDER 

This case came on for consideration on appellant's motion for tem- 
porary relief, and said motion was argued by counsel, and it appearing to 
the Court that the provisions in the orders of the Commission dated Sep- 
tember 11, 1956 and October 12, 1956, staying the effective date of the 
reassignment of the license and construction permit for Station WGMS 
and Station WGMS-FM, contravene the requirement of Section 309 (c) 
that "pending hearing and decision the effective date of the Commission's 
action to which protest is made shall be postponed to the effective date 
of the Commission's decision after hearing"’ with exceptions not pertinent 
here, it is 

ORDERED by the Court that appellee be, and it is hereby, directed 
to cause reassignment of the license and construction permit for those sta- 
tions to be effectuated within seven days unless within that time the Com- 
mission in some other manner complies with the pertinent provisions of 
Section 309(c), above referred to. 
Dated: October 25, 1956 Per Curiam. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,571 OCTOBER TERM, 1956 
Lawrence M.C. Smith, 
Appellant, 
“% 
Federal Communications Commission, 
Appellee, 
RKO Teleradio Pictures, Inc., 
Intervenor, 
The Good Music Station, Inc. , 
Intervenor. 
Before: Edgerton, Chief Judge, Bazelon and Fahy, 
Circuit Judges. 
ORDER 

This case came on for consideration on appellant's motion for an 
order determining whether appellee has complied with this Court's order 
of October 25, 1956, and for a further order granting temporary relief, 
oppositions thereto filed by appellee and the intervenors herein, and 
argument by counsel. 

Whereas, the Commission's order to which this motion is directed, 
released November 1, 1956, finds that the public interest requires that 
the grant of approval for the assignment of certain authorizations from 
The Good Music Station, Inc., to RKO Teleradio Pictures, Inc., remain 
in effect so that assignee may continue to operate the stations pending Com- 
mission decision after the hearing which it heretofore ordered on the 
protest; 


And whereas, the Commission's finding is rested principally on 


the willingness of the assignee and the reluctance of the assignor to bear 


the burden of continued operations in the public interest, without regard 
to the public interest question growing out of the continued operation by 
assignee pending hearing on a valid protest based on alleged fraud in the 


underlying contract of sale; 
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And whereas, therefore, the Commission's conclusion that "the 
public interest requires that the grant remain in effect" is not adequately 
supported, and to allow operation in this case by the assignee because 
of the stated reluctance of the assignor to resume its previous operations 
as anticipated by Section 309(c) and the assignment agreement, at least 
when the question is considered in connection with the unresolved ques- 
tion of fraud, would not be consistent with the statutory scheme; 

It is therefore ORDERED by the Court that the Commission's action 
of November 1, 1956, which authorizes assignee RKO Teleradio Pictures, 
Inc. , to continue operation of the facilities in question pending decision 
after hearing be, and the same is hereby, set aside and | 

IT S FURTHER ORDERED by the Court that the Commission cause 


reassignment of the license and construction permit of station WGMS and 
the license of station WGMS-FM to be effectuated within seven days. 


Per Curiam. 


Dated: November 19, 1956. 
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STATEMENT OF QUESTIONS PRESENTED 

These appeals present the following questions: 

1, In its opinion and order;released September 13, 1956 
upon appellant‘s protest and petition for reconsideration, 
did the Federal Communications Commission err in ordering 
that the seePauad and assignee “shall have until October 12, 
1956 to effect a reassignment of the licenses and construc- 
tion permit to assignor"? 

2. In its order released October 12, 1956, did the Com- 
mission err in ordering on its own motion that the date for 
reassignment of the licenses and construction permit "is 
changed from October 12, 1956 to November 13, 1956"? 

3. In its order released November 1, 1956, did the Com- 
mission err in: (a) setting aside the provision in its pre- 
vious order released September 13, 1956 which postponed the 
effective date of the grant made July 18, 1956 without a 
hearing: (b) authorizing the assignee to continue operation 
of the facilities in question pending the Commission's deci- 
sion after hearing? 

Counsel for appellee and for intervenors have no objec- 
tion to the foregoing statement of issues. However, as noted 
in Circuit Judge Prettyman‘s pre-hearing order dated Decen- 
ber 13, 1956, counsel for appellee reserves the right to 
argue that issues Nos. 1 and 2 are moot; and counsel for The 
Good Music Station, Inc. reserves the right to rephrase the 


issues. 


(i) 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,571 
No. 13,627 


LAWRENCE M. C. SMITH, Appellant 
Ve. 
FEDERAL COMMUNICATIONS COMMISSION, Appellee 
THE GOOD MUSIC STATION, INC., Intervenor 
RKO TELERADIO PICTURES, INC., Intervenor 


ON APPEAL FROM ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

On July 19, 1956, the Commission granted without hearing the 
application for consent to assignment of the license and con- 
struction permit of WGMS and the license of WGMS-FM from The 
Good Music Station, Inc. to RKO Teleradio Pictures, Inc. On the 
same day, the sale was consummated. (R. 185-6, 186A, 186G) 

On August 17, 1956, pursuant: to Sections 309(c) and 405 of 
the Communications Act, appellant filed a protest and petition 
for reconsideration directed against the Commission action of 


July 19. Appellant is a minority stockholder of The Good Music 


Station, Inc. and has other broadcasting interests. (R. 188-201) 





a. 


The protest attacked the assignment as contrary to the public 


interest in several respects. It charged that the transaction was 
a fraud upon the assignor corporation and upon protestant; that it 
involved a side deal -~- a "consulting agreement" ~- under which one 
of the assignor's stockholders and his wife (both directors and 
officers of the assignor) would receive $100,000 to $150,000 

more than any other stockholder; that it was without valid 
authorization in behalf of the assignor; that the majority stock- 
holders, directors and officers wrongfully refused to act upon a 
higher offer from a qualified broadcaster who would continue both 
stations as good music stations; that suit by protestant was 
pending in Chancery Court, Wilmington, Delaware, to enjoin the 
sdle and to appoint a receiver for the assignor and it was 
contrary to the public interest for the Commission to approve 

a fraudulent transaction or a transaction the validity of which 
was facing early trial in a Court of competent jurisdiction. 

The protest further charged that the assignment was in 
derogation of assignor’s repeated representations to the Com- 
Mission that WGMS would be continued as a good music station; that 
the construction permit sought to be assigned, even before it 
ripened into a license, was obtained on the basis of such 
representations; that assignee proposed to operate WGMS, not as a 
good music station, but as an ordinary Mutual Network outlet; 
that there was little assurance or likelihood that the FM 
Station, operated separately from the AM station, would long be 


operated by RKO as a good music station; that, in any case, less 
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than 50% of the radio homes in the area have FM receivers; that 
it would not serve the public interest to approve an assignment 
which will result in the loss of the only full-time AM good 
music service in the area of the Nation's capital, and perhaps 
of the only full-time FM good music service as well. 

On September 13, 1956 the Commission found protestant 
to be "da party in interest" and a “person aggrieved or whose 
interests are adversely affected" by the protested grant, within 
the meaning of Sections 309(c) and 405 of the Communications 
Act. It found that protestant had specified with particularity, ~ 
as required by 309(.), the facts upon which he relied to show 
that the grant was not in the public interest. It ordered oral 
argument, to be held October 1, 1956, "as on demurrer .. . on 
the question whether, if the facts alleged in the protest were 
to be proved, grounds have been presented for setting aside the 
grant", (R. 234, 239-41) 

The protest had requested a postponement of the effective- 
ness of the order approving the transfer under Section 309(c). 
(R. 200) The Commission decision of September 13 held there 
was no basis in the pleadings then before it for denying a stay 
and that “the effective date of the grant must be postponed until 
a final determination is reached after the oral argument”, 
scheduled to be held on October l. It ordered that “effective 


immediately, the effective date of, the grant ... is postponed 


pending determination with respect to the protest." However, in 
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recognition that the transfer had in fact already been consummated, 
and the transferee was in control of the stations the Commission 
provided that assignor and assignee "shall have until October 12, 
1956 to effect a reassignment of the license and construction 
permit to the assignor.” (RB. 241) 

On September 28 and October 1, 1956, respectively, assignee 
and assignor filed motions to vacate that part of the Commission's 
September 13 order which postponed the effective date of the grant. 
On October 9, 1956 protestant filed opposition, and on October 15 
assignor filed a reply. (R. 255-9, 280-2, 284-90, 296-9) 

Oral argument was held as scheduled on October 1. On 
October 12 the Commission, on its own motion, ordered that the 
date for reassignment of the licenses and construction permit be 
extended to November 13, 1956, since the time for filing replies 
to oppositions to the pending motions to vacate the order of 
September 13 had not yet expired, and the Commission desired an 
opportunity to consider any oppositions and replies which might 
be filed, (8, 291) 

On the same day, October 12, appellant filed notice of 
appeal in this court from the grant without hearing and from the 
September 13 and October 12 orders insofar as they allowed 
period of time for reassignment of the licenses and construction 
permit. Said appeal is Case No. 13,571. 


On October 14, 1956 appellant filed a motion in this Court 


for temporary relief under Section 402(c) of the Communications 








sa ayia 

Act. On October 25 the Court, as a matter of temporary relief, 
ordered the Commission to “cause reassignment of the license and 
construction permit for those stations (WGMS and WGMS-FM) to be 
effectuated within seven days unless within that time the Com- 
mission in some other manner complies with the pertinent provisions 
of Section 309(c)”. 

Following the Court action, the Commission, on November l, 
1956, issued a new order relating, to the proceeding. In this order 
the Commission set aside its previous stay order of September 13, 
finding, on the basis of the information now before it, that 
"the public interest requires that the grant remain in effect.” 
It accordingly authorized the assignee pursuant to the provisions 
of Section 309(c) to continue operating the facilities pending 
mecca decision on the protest. (R. 303-8) 

On November 30, 1956 appellant filed notice of appeal from 


those parts of the November 1 order which vacated the stay and 


authorized assignee to continue station operations. Said appeal 


is Case No. 13,627. 

Meanwhile, on November 5, appellant moved the Court to 
determine whether the Commission had complied with the Court's 
order of October 25 and for further temporary relief. On 
November 19, 1956, the Court after oral argument on the motion 
for temporary relief issued an order, setting aside that part of 


1/ Ih the same order the Commission, after considering the 


previous oral argument, decided that an evidentiary hearing on 
the protest was required. 
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the Commission action of November 1 which authorized assignee 
to continue operating the stations, on the ground that the 
Commission's conclusion, that the public interest required 
continuation of operation by the transferee pending conclusion 
of the protest proceeding, was not adequately supported. It 
ordered the Commission to cause reassignment of the licenses 
and atcha permit to be effectuated within seven days. 


This was done. 


2/ At the time that the licenses and construction permit were 


reassigned, the physical assets used in operating the stations 
were leased by RKO Teleradio Pictures, Inc. to The Good Music 
Station, Inc. Smith on December 11, 1956, moved the Commission 
for an order to show cause, seeking in effect to have the Com- 
mission order reconveyance to The Good Music Station, Inc. of 
title to these assets. On January 4, 1957, he moved this Court 
for an order, in effect asking the same relief as in his motion 
before the Commission. On January 7 the Commission denied his 
motion of December 11. On January 18 this Court denied his 
motion of January 4. 
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SUMMARY OF ARGUMENT 


I. 


Subsequent events have rendered moot the appeal in Case 


No. 13,571. That appeal is from, Commission actions postpon- 
ing the effectiveness of a stay of permission to assignee to 
Operate the stations. However, the final date to which the 
effectiveness of the stay was postponed has now passed. The 
stay is no longer in effect, because the Commission later 
reconsidered the matter and found it not to be in the public 
interest. And pursuant to this Court"s order of November 19, 
1956, the station authorizations have been returned to the 
assignor, who is operating the stations. Accordingly, re- 
gardless of how this Court decided in Case No. 13,627, with 
respect to the Commission*’s decision to vacate the stay, the 
appeal in Case No. 13,571 would be moot. For the decisions 
to postpone the effectiveness of the original stay can no 
longer have any effect. 
is 

Section 405 of the Communications Act authorizes recon- 
sideration by the Commission of any “decision, order, or re- 
quirement”, The Commission's action of September 13, 1956, 
staying the effectiveness of the assignment of stations WGMS 
and WGMS-FM pending the protest hearing, was such a “deci- 
sion, order or requirement”, and was properly reconsidered 
under Section 405. Orders staying grant of assignment appli- 


cations under Section 309(c) are subject to reconsideration 
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under Section 405, in the same manner as any other Commission 


orders. Reconsideration under Section 405 need not be based on 


newly discovered evidence, but may involve merely re-examination 


and re-evaluation of the evidence originally considered. Even 
if this were not so, the order appealed from would still be a 
valid exercise of the Commission's authority under Section 405, 
since it was largely based on facts the Commission learned after 
the original decision, 

III. 

The Commission's decision that the public interest 
required that assignee continue operating the stations was 
fully justified on the three grounds on which the Commission 
based its orders: (a) that the assignor's desire to sell the 
only radio stations it operates, and leave the broadcast field, 
indicated a reluctance to continue to bear the burden of opera- 
tion in the public interest; (b) that this general indication 
had been specifically borne out by the assignor's statement 
that it would not continue a good music format on either the 
AM or FM stations, if it were required to resume operation for 
an interim period; (c) that charges of fraud made by appellant 
here had concerned only assignor's principals, and, as between 
the only two parties in whose hands the Commission was author- 
ized to entrust interim operation of the stations, the public 
interest would be better served by allowing the party against 
whom no charge of fraud had been made to operate the stations. 
In contrast, assignee did desire to bear the burden of operat- 
ing these stations; it had broadcast and would continue to 
program WGMS-FM as a “good music" station; and no fraud or 


other improper conduct had been imputed to it. Under these 
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circumstances the Commission’s November 1, 1956 decision to 
vacate the stay was both adequately supported by the facts 
before che Commission and consistent with the statutory 
scheme, 

ARGUMENT 


I. THE APPEAL IN CASE NO, 13,571 HAS 
BECOME MOOT AND SHOULD BE DISMISSED 


The appeal in Case No, 13,571 involves the Commission 
orders of September 13, 1956 and October 12, 1956 to the 
extent that they postponed the effective date of reassign- 
ment of the licenses and construction permit of stations 
WGMS and WGMS-FM to October 12, 1956, and then to November 
12, 1956. The issue on the merits in this appeal is whether 
the Commission was authorized to order such postponements 
without making any express finding that the authorization 
involved was necessary to the maintenance or conduct of an 
existing service, or that the public interest required keep- 
ing the grant in effect (Communications Act, Section 309(c)). 
While we believe the Commission had such authority we will 
not brief the questions involved because this appeal has 
clearly become moot because of subsequent events. 

These events are two in number. On November 1, 1956 
the Commission superseded its order of September 13, 1956, 
as modified on October 12, 1956, by the adoption of a Memo- 
randum Opinion and Order which clearly did make the statu- 
tory finding that the public interest required that the as- 
signee retain operating control over the stations in issue. 


(R. 303-7.) Subsequently thereto, when this Court on 


ah is 


November 19, 1956, on appellant's motion for temporary relief, 


ordered the Commission to require retransfer within seven days, 


this action was in fact taken. The result is that the as- 
signor is now the holder of the disputed authorizations and 
in operating control of the eee 

The validity of the Commission*s Memorandum Opinion and 
Order of November 1, 1956 is now before this Court in Case No. 
13,627. If the Court upholds the Commission on the merits, 
it will presumably set aside its temporary relief order of 
November 19, 1956, and permit the assignee to reassume con- 
trol over the stations in accordance with the Commission's 
opinion, If the Court finds against the Commission, the or- 
der of November 19, 1956 will be made permanent and the as- 
signor will remain in possession of the stations and their 
authorizations, at least until the conclusion of the protest 
proceeding. But in no event can a situation arise in which 
the validity or invalidity of the Commission's orders of Sep- 
tember 13, 1956 or October 12, 1956 can affect the actual 
rights or obligations of the parties to this proceeding. 
The appeai from such orders should accordingly be dismissed, 


as moot, 


3/ As indicated in footnote 2, supra, appellant*s request 
that this Court find that the retransfer had not fully com- 
plied with its November 19, 1956 order, was rejected by the 
Court on January 18, 1957. 
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THE COMMISSION PROPERLY DETERMINED IN ITS 
MEMORANDUM OPINION AND ORDER OF NOVEMBER 1. 
1956 THAT THE PUBLIC INTEREST REQUIRED THAT 
THE STATIONS REMAIN UNDER OPERATING CONTROL 
OF THE ASSIGNEE, 
In its order of November 1, 1956 the Commission found 
that "the public interest requires that the grant remain in 
effect and that operation of the stations be continued by 


RKO Teleradio pending determination by the Commission of 


the protest proceeding.” (R. 307.) It reached this conclu- 


sion in view of its determination that the assignor, Good 
Music, had demonstrated the reluctance to continue to oper- 
ate its stations in the public interest inherent, as a pos- 
sibility, in all transfer situations where the assignor 
seeks to remove itself from the broadcast field. The Con- 
mission found this reluctance was shown by the expressed 
unwillingness of the assignor, should it be required to 
reassume operation of the stations, either to carry a good 
music format over both stations WGMS and WGMS-FM, as it had 
done before selling the stations,, or to carry the good music 
format on WGMS-FM alone, which the assignee, RKO Teleradio, 
was then carrying and was pledged to continue to carry. 

When there was added to these circumstances the fact that 
protestant’s charges of fraud had been primarily directed to 
the assignor and its principals, rather than to the assignee, 
the Commission concluded that the public interest required 
that the operation of the stations pending conclusion of the 
protest proceeding continue in the hands of the assignee, 


RKO Teleradio. 
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Appellant attacks this order because the Commission in 
originally granting appellant*s protest and ordering a hear- 
ing thereon, stayed the grant of the assignment application, 
and made no finding that such stay should not issue for 
either of the reasons specified in Section 309(c) of the 
Communications Act. Appellant argues that the statute al- 
lows such a finding only at the time of granting the protest, 
and that the Commission could not later find that the stay 
should not have issued. Appellant also argues that the or- 
der of November 1, 1956 was unreasonable and unsupported by 
the evidence in the record. For reasons set forth below, we 


think both these contentions are erroneous. 


A. The Commission Had Authority Under Section 405 
Of The Communications Act To Reconsider In Its 
November 1, 1956 Opinion Its Earlier Conclusion 
That The Assignment Authorization Had To Be Stayed. 


Appellant makes three points in its jurisdictional ar- 


gument challenging the authority of the Commission to re- 
consider its previous action staying the effectiveness of 
its order approving the assignment of stations WGMS and 
WGMS-FM pending the protest hearing. It contends reconsid- 
eration is barred by the language of Section 309(c) which 
governs protests. It argues that the stay order was an in- 
terlocutory one to which Section 405 of the Act is not ap- 
plicable. And finally it argues that even if Section 405 
might otherwise be applicable, it is not applicable to the 
facts of this case, because the Commission'’s reconsideration 


was based upon matters which it knew ovr could have known of 
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at the time of its original determination that a stay was re- 
quired. None of these arguments, as we shall show, have any 
merit. 

Appellant’s argument based upon the language of Section 
309(c) is as follows: The Commission is required within 30 
days of the filing of a protest to “render a decision” mak- 
ing findings as to the protest's sufficiency. If the pro- 
test is granted, the effectiveness of the action protested 
must be postponed until after the hearing unless (where the 
maintenance of an existing service is, as here, not in- 
volved) “the Commission affirmatively finds for reasons set 
forth in the decision that the public interest requires that 
the grant remain in effect" (emphasis added). Since this 
“decision” clearly refers to the one to be made within thirty 
days after the filing of the protest (in this case, the 
Memorandum Opinion and Order of September 13, 1956) it fol- 
lows, appellant urges, that the determination as to whether 
or not to order a stay must be made at that time only and 
cannot later be reconsidered. 

The fallacy of this argument is apparent. For the fact 
that the Commission must issue a stay when it seanes a pro- 
test, unless it simultaneously affirmatively finds the pub- 
lic interest requires the protested grant remain in force, 
simply is not dispositive in any way of the question as to 


whether this determination to order or to refuse to order a 


stay is subject to subsequent reconsideration. Nothing in 
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Section 309(c) or its legislative history relates in any way 
to this question. 

What is in point, as the Commission noted in its Noven- 


ber 1, 1956 opinion, is Section 405 of the Act governing re- 
4/ 
hearing and reconsideration of Commission actions. This 


section provides for reconsideration upon petition within 


thirty days of an action by any party or interested person 
a/ 
of any Commission “decision, order or requirement.” 


Clearly, Commission action in a formal opinion decreeing 
that its approval of the assignment of WGMS and WGMS-FM 

must be stayed pending a protest hearing is such a “deci- 
sion, order or requirement". For no statutory language, 
legislative history or case law exists indicative of any in- 
tent to give the language utilized in Section 405 anything 
other than its apparent comprehensive meaning. 


Appellant suggests (Br..13) that the Commission's 


4/ While Section 405 talks in terms of rehearing, it is 


well established that it also applies to the reconsideration 
of Commission actions taken without hearing. “/T/here can be 
no doubt, in the absence of statutory prohibition, that the 
authority of the Commission to hear and determine matters 
arising under the rehearing provision of Section 405 carries 
with it by implication the authority to reconsider a ‘deci- 
sion, order or requirement’ made within the twenty days al- 
lowed for an appeal. The power to reconsider is inherent 

in the power to decide." Albertson v. Federal Communications 
Commission, 87 U.S. App. D.C. 39, 182 F. 2d 397, 399 (D.C. 
Cir. 1950) "/T/he Commission has clearly recognized its in- 
herent authority to reconsider previous action taken by it." 
182 F. 2d at 400. 


s/ Section 405 is set out in full in the Appendix infra, 
Pp. 24, 
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stay order was “interlocutory” in nature and therefore not 
subject to reconsideration under the view expressed by the 
Commission in certain recent cases. But this contention, if 
valid, (and there is nothing in the language of Section 405 
limiting reconsideration to final orders or requirements), 
would only resuit in arguing appellant out of court; it is 
because the Commission's action staying or not staying a 
grant pending a protest hearing is not interlocutory that 
review of such Commission actions is available prior to the 
conclusion of the protest hearing. See Van Curler Broad- 
casting Co. v. Federal Communications Commission, 96 U.S. 
App. D.C, 184, 225 F. 2d 23; Cf., National Broadcasting 
Co. v. Federal Communications Commission, Case Nos. 12,996 
and 13,051, dismissed January 20, 1956. Obviously, an or- 
der granting or denying a stay is not interlocutory in the 
sense that the orders involved in the cases cited by appel- 
lant geen is nonetheless a final order or requirement 
because the action it compels or rejects would be required 
for only the limited period while the protest hearing was 
in progress. 
6/7 Westinghouse Radio Stations, Inc., 9 Pike & Fischer 
R,R. 623 (1953) concerned reconsideration of the Commis- 
sion's denial of an attempt to amend an application after 
the commencement of a hearing; the other cited cases in- 
volved petitions for reconsideration of orders designating 
hearing issues. The appropriateness of reconsidering such 
orders which. would in any event be again reviewed at the 


time of final decision is obviously not related to the 
questions presented here, 
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Appellant's final jurisdictional argument--that recon- 
sideration under Section 405 was not available here because 
it was not based on “newly discovered evidence” or “evidence 
which the Commission believes should have been taken in the 
original proceeding” (Br. 17) is even less meritorious. 
Contrary to appellant‘s contention, the Commission's Novem- 
ber 1, 1956 decision did not rest “chiefly” upon the bare 
fact of the assignment--of which the Commission was fully 
aware at the time it ordered a stay on September 13, 1956. 
Instead it clearly relied upon the subsequent pleadings in- 
dicating assignor‘s proposed mode of operation were it to 
be required to resume operation of the stations, as well as 
on the nature of the misrepresentation charges. But in any 
event it is not necessary to dissect the November 1, 1956 
decision to determine when the Commission first became 
aware of the various factors which led it to reach the pub- 
lic interest determination on that date it had failed to 
make in September. For it is quite clear that on reconsid- 
eration the Commission can reach a different conclusion 
from that which it originally held even if there are no new 
facts before it. The language limiting the evidence which 
may be “taken” on rehearing to newly discovered or avail- 
able evidence or “evidence the Commission believes should 
have been taken in the original proceeding” is a limitation 


on the additional evidence which may be adduced or consid- 


ered, rather than a restriction of rehearing or reconsideration 
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to such new evidence. 


B. The Commission's Determination In Its November 1 


Memorandum Opinion and Order That The Public In- 
terest Required Continued Operation Of The Sta- 
tions By The Assignee Was A Reasonable One In The 
Light Of The Facts Before It. 


Section 309(c) of the Communications Act permits the 
Commission to authorize an applicant to utilize the protested 
facilities pending its decision after hearing where "the 
Commission affirmatively finds for reasons set forth in the 
decision that the public interest requires that the grant 
remain in effect.” The standard for the exercise of the 
Commission's discretion here is relatively high; the Com- 
mission must find that the public interest “requires” the 
grant remain in effect rather than finding only that the 
public interest would be “served”",--the standard applicable 
under Sections 307(a) and 309(a) of the Communications Act. 


But where the Commission has, as in the present case, made 


ES, The language cited by appellant was added to Section 405 
by the Communications Act Amendments, 1952, 66 Stat. 71l et 
seq. Referring to the present version of Section 405, the 
Senate Interstate & Foreign Commerce Committee said: “This 
is also intended to make such rehearing procedures conform 
to court practice, on appeal, in view of the fact that a 
rehearing conforms in many respects to an appeal to a higher 
court, where only the evidence already introduced is consid- 
ered.” (S. Rep. No. 44, 82d Cong., Ist Sess., January 25, 
L951, Pw Foal 

The conference committee report on the bill also implies 
that rehearings will usually not involve introduction of new 
evidence. This report quotes the Senate bill‘s provision, 
which, the report says, was retained in the final version; 
this Senate bill obviously contemplates that introduction 
of new evidence would occur only in some rehearings. (Con- 
ference Report, H.R. 2426, 82d Cong., 2d Sess., July 1, 
1952, p. 21.) 
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the statutory finding, it will only be set aside upon review 

by this Court, if such determination is, in the light of the 
facts before the Commission, so unreasonable as to amount to 
an abuse of discretion, It cannot be upset because the court 
might have decided differently than the agency to which the : 
decisional responsibility has been delegated. See Rochester «J 
Telephone Corp. v. United States, 307 U.S. 125, 145-146; 


Yankee Network v. Federal Communications Commission, 71 App. 





D.C, 11, 25-26, 107 F.. 2d 216, 226-227; Eastland Co. v. Fed-— “: 





eral Communications Commission, 67 App. D.C. 316, 92 F. 2d | 
467. 

As indicated supra, p. 11, the Commission's determina- 
tion set forth in paragraph 9 of its November lst Memorandum 
Opinion and Order (R. 306-307) is based on a tri-partite 
rationale. The Commission first stated its general belief 
that the public interest factors determinative of whether a 
grant should remain in effect pending a protest hearing are ms 
different where the protest relates to a transfer or assign- i 
ment grant than where certain other types of applications : 
are involved. The fact that a transferor or assignor is de- Py 
Sirous of removing himself from the communications field, € 
at least in the particular community involved, means the 
Commission held that they could normally be expected to be 
less interested in operating the broadcast facility in the <H 
public interest than the proposed transferee or assignee who 


intends to operate the facility not only during the time re- 


quired for the protest hearing but subsequent thereto. | 
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Secondly, the Commission looked to the facts of the par- 
ticular transaction before it and found that the general prin- 
ciple with respect to transfers and assignments which it had 
observed, was clearly applicable to the present case where 
the controlling stockholders of the assignor had stated in 
their pleadings before the Commission that they would be un- 
willing and unable to operate either Station WGMS or Station 
WGMS-FM with the good music format they had utilized prior 
to the assignment, should they be required to operate the 
stations during the protest hearing. On the other hand the 
assignor, RKO Teleradio, was programming and intended to 
continue to program Station WGMS-FM on a good music basis. 

Finally, when the Commission looked to the allega- 


tions which formed the basis of the substantive charges made 


in the protest, it found that, in large part, they consisted 


of allegations of fraud on the part of the controlling 
stockholders of the assignor corporation rather than of any 
fraudulent action on the part of the assignee. The Commis- 
sion felt this to be a further indication that the public 
interest required interim operation of the stations to be 
conducted by the assignee rather than the parties against 
whom such charges had been made. 

This Court in its order of November 19, 1956, on appel- 
lant*s motion for temporary relief, felt that the Commis- 
sion‘'s determination that the public interest required the 


grant remain in effect had not been “adequately supported” 
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and that to permit the assignee to operate the stations pend- 


ing the protest hearing would “not be consistent with the 


statutory scheme”. It reached this determination upon its 
conclusion that “the Commission's finding is rested prin- 
cipally on the willingness of the assignee and the reluctance 
of the assignor to bear the burden of continued operations 
in the public interest, without regard to the public inter- 
est question growing out of the continued operation by as- 
signee pending hearing on a valid protest based on the al- 
leged fraud in the underlying contract of sale.” With all 
due respect to the Court we believe that this was an er- 
roneous reading of the Commission’s Memorandum Opinion and 
Order. 

Far from ignoring the public interest question arising 
cut of the alleged fraud in the contract of sale, the Com- 
mission in its November lst order determined that these ai- 
legations of fraud, being directed as they were primarily 
against assignor’s principals, was one of the reasons why 
the public interest would better be served, during the period 
that the protest was being heard, by having the stations op- 
erated by the assignee. We think this determination on the 
part of the Commission was an eminently reasonable one. The 
Station had to be operated by either the assignor or the as- 
Signee. Certainly the public interest could be expected to 
be better protected by having such operation conducted by 


the party to the transaction which was not the subject of 
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substantial, if unproved, | fraud charges. 


Examination of the Original protest filed with the Con- 


missjon by the appellant makes clear that his allegations 


were directed against Messrs. Rogers and Underwood, the con- 
trolling stockholders of the assignor, rather than against 
RKO Teleradio (See . 188-201). It is true that RKO Tele- 
radio was subsequently joined as a partyin the Delaware 
fraud proceeding. But this was done only when appellant was 
faced with having the case dismissed for failure to join < 
necessary party. Of course, if the contract between the as- 
Signor and assignee was voided, this would affect the rights 
of the assignee as well as the assignor. But it is perfectly 
clear that the Commission was correct in concluding that, 
assuming arguendo the validity of the allegations made by the 
appellant, RKO Teleradio would be a much fitter operator of 
broadcast facilities than the assignor. 

Appellant, by focusing its attention almost entirely 
on the first of the three factors referred to in the Conm- 
mission’s Memorandum Opinion, is able to argue that the Com- 
mission*s position amounts to no more than a holding that 
stays pending a protest hearing, should be denied in all 
assignment or transfer cases. This, he alleges, is unrea- 
sonable and contrary to other Commission pronouncements and 
8/7 As pointed out in intervenors' brief, the Delaware Court, 


subsequent to the Commission's decision of November 1, 1956, 
found that the allegations of fraud were without merit. 
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actions. But appellant is able to make this argument -- for 
which he cites little or no statutory or judicial authority -- 
only by completely ignoring that part of the Commission's 
finding relating to the fact that appellant's fraud charges 
had been primarily directed against the assignor rather than 
the assignee, and by distorting the Commission's finding « 
about the specific evidence indicating that assignee in the 
present situation would operate the station in a manner sig- 
nificantly preferable to the assignor,. 

Appellant argued that since the original assignment 
contract was, necessarily, contingent on prior Commission ap- 
proval, and provided for reversion in the event of an adverse 
court decision, it could not be truly said the assignor was 
unwilling or unable to reassume the responsibility for opera- 
tion in the public interest which the assignee had volun- 
tarily taken on. But assignor’s willingness to abide by the 
requirements of law in no way detracts from the significance 
of the fact, to which the Commission directed its attention 
in its November 1, 1956 Memorandum Opinion, that assignor 
had stated it would not be willing or able to continue the és 
good music format RKO Teleradio was even then broadcasting 
over WGMS-FM. Certainly there is nothing in Section 309(c) 
or its legislative history indicating that the Commission may 
not take into account the probable nature of station opera- <5 


tion by each of the parties involved in determining in as- 


signment cases whether the public interest requires that the 
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grant remain in effect (with operation being conducted by the 
assignee) or be stayed (resulting in operation by the as- 
x signor). 
In sum, when the Commission's public interest finding in 
this case is looked on as a whole,it is clear that it is a 
> reasonable one which could fairiy be reached within the area 
of additional discretion Congress afforded the Commission is 
amending Section 309(c) in January 1956 to authorize keeping 
> a ee grant in effect where the public interest so re- 


quires. No more is necessary. 


CONCLUSION 
For the foregoing reasons, the appeal in Case No. 13,571 
should be pigwisasd, and the order appealed from in Case No. 
13,627 should be affirmed. 


Respectfully submitted, 


WARREN E, BAKER, 
General Counsel, 


RICHARD A, SOLOMON, 
Assistant General Counsel, 


MARK E, FIELDS, 
Counsel, 
FEDERAL COMMUNICATIONS COMMISSION 


March 12, 1957 


9/ Prior to the amendment of January 20, 1956, 70 Stat. 3, a 


stay of a protested grant not required to maintain an existing 
service was mandatory. 
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APPENDIX 


Sec. 405. after a decision, order, or requirement has x 
been made by the Commission in any proceeding, any party 
thereto, or any other person aggrieved or whose interests are 
adversely affected thereby, may petition for rehearing; and é 
it shall be lawful for the Commission, in its discretion, to 
grant such a rehearing if sufficient reason therefor be made 
to appear. Petitions for rehearing must be filed within 
thirty days from the date upon which public notice is given 
of any decision, order, or requirement complained of. No 
such application shall excuse any person from complying with 
or obeying any decision, order, or requirement of the Com- 
mission, or operate in any manner to say or postpone the 
enforcement thereof, without the special order of the Commission. 
The filing of a petition for rehearing shall not be a condition 
precedent to judicial review of any such decision, order, or 
requirement, except where the party seeking such review (1) 
was not a party to the proceedings resulting in such decision, 
order, or requirement, or (2) relies on questions of fact or 
law upon which the Commission has been afforded no opportunity 
to pass. Rehearings shall be governed by such general rules 
as the Commission may establish, except that no evidence other 
than newly discovered evidence, evidence which has become 
available only since the original taking of evidence, or 
evidence which the Commission believes should have been taken 
in the original proceeding shall be taken on any rehearing. : 
The time within which a petition for review must be filed in | 
a proceeding to which section 402(a) applies, or within which : 
an appeal must be taken under section 402(b), shall be com- | 
puted from the date upon which public notice is given of orders : 
disposing of all petitions for rehearing filed in any case, 
but any decision, order, or requirement made after such re- : 
hearing reversing, changing, or modifying the original order | 
shall be subject to the same provisions with respect to rehearing 
as an original order. 
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REPLY BRIEF FOR APPELLANT 


1. The Question of Mootness 


Neither the Commission nor intervenors argue the merits of the 
appeal in Case No. 13,571. The orders therein appealed from should 


be reversed and set aside. 


The Commission contends that said appeal is moot. Its brief states, 


and intervenors make a similar statement, that "in no event can a situation 
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arise in which the validity or invalidity of the Commission's orders of 
September 13, 1956 or October 12, 1956 can affect the actual rights or 
obligations of the parties . . ." (Comm. Br. p. 10; Int. Br. p. 7) 


The restraining orders of this Court, dated October 25 and 
November 19, 1956, afforded the essential relief requested in both the 
present consolidated appeals. The Commission and intervenors objected, 
however, to making said orders final, without further litigation of the 
appeals. Commission counsel further indicated to appellant's counsel 
that, in the absence of such litigation and in the absence of final restraining 
orders, the Commission might reinstate the orders heretofore rejected 


by this Court, or enter new orders along the same lines. 


Unless Commission counsel gives assurance that no such situation 
will arise, or unless the Commission and intervenors now consent to a 
final order setting aside the orders appealed from in Case No. 13, 571, 
appellant presses this appeal, as well as that in Case No. 13, 627. 


2. The Question Whether the Commission's "Public Interest" 
Conclusion of November 1, 1956 Was Adequately Supported 
Neither the Commission nor intervenors dispute that the presumed 
"unwillingness" of assignor to operate the stations was not a proper basis 
for the Commission conclusion that the public interest required station 
operatims by assignee. Nor do they dispute that such "unwillingness" 
was, as this Court held in its restraining order of November 19, 1956, the 


principal ground relied on by the Commission. 


In these circumstances, regardless of any other considerations, the 


contested order of November 1 cannot be sustained. 


Securities and Exchange Commission v. Chener 
Corp. 318 U.S. 80, 63 Sup. Ct. 454 (1943) 


The Commission and intervenors attempt to justify the order on 
the ground that appellant's protest involved charges against the assignor 
rather than against assignee. (Comm. Br. pp. 19-21; Int. Br. p. 14) 
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This contention ignores the fact that assignee was a party to the contested 


transaction as well as to the lawsuit which attacked it. } 


Even more significantly, the briefs of appellee and intervenors 
overlook appellant's attack against the programming consequences that 
would result from the assignment of the stations to RKO. The protest 
emphasized that the assignment would deprive the Nation's capital of 
the only full-time AM good music service in the area, and perhaps of 
the only full-time FM good music service as well. (R. 189, 196- 

197) From the standpoint of public interest, these issues were at least 
as important as those concerning the terms and circumstances of the 
assignment contract. The evidentiary proceedings on the protest (which 
occupied more than eight days of hearings) pertained almost exclusively 
to the question whether the only good music stations in the Washington 


area shouldbe preserved as such. 


The Commission order of November 1 implied that, pending outcome 
of the protest proceeding, the public interest required the stations to be 
operated by assignee, in order to preserve at least the FM station as a 
good music station. (R. 307) But, in securing the licenses and con- 
struction permit sought to be assigned, the assignor had pledged to 
operate both stations as good music stations. (Ibid.) In these circum- 
stances, the Commission order of November 1 could not be justified in 
terms of achieving good music program service. If the Commission was 
powerless (as its order implied) to hold assignor to the good music promises 
by which assignor secured the licenses and permit, the Commission would 
have been equally powerless to hold RKO to its FM program promises, 
which were already involving operating losses of $5,000 a month. (R. 258, 
281) The Commission reasoning with respect to program service should 


1 Almost half of intervenors' brief , and a footnote in appellee's, is devoted 

to showing that the outcome of the Delaware trial was adverse to protestant’s 
claims concerning the assignment contract and the associated “consulting agree- 
ment”. The Trial Court issued its decision January 30, 1947, some three months 
after the Commission order of November 1, 1956. The latter must be judged as of 
its date; it cannot be justified by subsequent events. Moreover, the Delaware 
decision is subject to appeal for a period of six months from the entry of judgment 
thereon. 
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have precluded a grant of the assignment to RKO in the first place. 


3. The Question of the Commission's Power to Reconsider Its Stay 
Order 
The Commission and intervenors contend that, in the circumstances 
of this case, the Commission had power on November 1 to reconsider and 


reverse its previous Stay order of September 13. 


Intervenors apparently rely less on Section 405, governing petitions 
for reconsideration, than on the Commission's inherent power to correct 
a previous error. (Int. Br. pp. 9-13) The Commission brief also 
alludes to this inherent power. (p. 14, footnote 4) The Commission 
order of November 1, however, did not rely on such power, but only 
on that accorded by Section 405. (R. 305-306) Moreover, neither the 
Commission nor intervenors at any time contended, or even now contend, 
that the Commission committed error in entering the stay order of 
September 13. (e.g., R. 304, Int. Br. p. 10) 


The Commission action of November 1 cannot be sustained on a 
ground not relied on in the Commission order itself. The Supreme 
Court has held: 

"The grounds upon which an administrative order must 

be judged are those upon which the record discloses its 
action was based." (Securities and Exchange Commission 
v. Chenery Corp., supra, at p. 87) 

The Commission and intervenors apparently contend that the 
November i order, reversing the September 13 stay, was based on peti- 
tions that contained "newly discovered evidence. . . or evidence which 
the Commission should have taken at the original proceeding", within 
the meaning of Section 405. (Comm. Br. p. 16; Int. Br. p. 10) But 
this contention is refuted by a comparison of the November 1 order 


with the pleadings on which it was purportedly based, to wit, the motions 


of assignor and assignee to vacate the September 13 stay. (R. 304- 
305; cf. R. 255-259, 280-282, 296-299) The order relied scarcely 
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at all on the pleadings. In substance, it reversed the September 13 stay 


on the same facts that existed and were considered at the time of the 


September 13 order. 


4. Intervenors' request for a dictum 


If the Court sets aside the Commission's November 1 order, as 
was previously done under the Court's restraining order of November 19, 
1956, intervenors' brief requests that the Court issue a statement as to 
what the Commission's powers may be in circumstances not before the 
Court. (pp. 17-18) In effect, they ask for a dictum to lay the groundwork 
for still another attempt to obtain and justify a new Commission order 
that would put station operations in the hands of assignee, pending the 
outcome of the protest proceedings: This extraordinary request is 


plainly improper. 


Respectfully submitted, 


LUCIEN HILMER 


1025 Connecticut Avenue, N. W. 
Washington 6, D.C. 


Attorney for Appellant 


March 25, 1957 
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iw 9 AGREEMENT OF SALE 

Ma 

; This agreement, made and entered into this 14th day of April, 


1956, by and between M. Robert Rogers and Pierson Underwood, 
(sometimes hereinafter referred to as Stockholders), The Good Music 
Station, Inc., a Delaware Corporation (sometimes hereinafter referred 
to as Corporation) and RKO Teleradio Pictures, Inc., a Delaware Corpora- 
tion (sometimes hereinafter referred to as Buyer). 

+ E mE * XE 3S 

15 10. This agreement shall not be consummated until after the 

Commission has given its written consent thereto, and between the 
date of this agreement and the Closing Date, Buyer, its employees 
or agents shall not directly or indirectly control, supervise or direct 
or attempt to control, supervise or direct the operations of Stations, 
but such operations shall be the sole responsibility and in the complete 
discretion of the Corporation. 

11. On April 3, 1956, Lawrence M. C. Smith, as the owner of 
16-2/3 per cent of the capital stock of the Corporation, filed a suit 
in the Court of Chancery for New Castle County, Delaware, to enjoin 
the Corporation and the stockholders, M. Robert Rogers and Pierson 
Underwood, from taking any further action in connection with the sale 
of its assets and, specifically, from entering into any agreement for the 
sale of said assets to Buyer. Stockholders and Corporation represent 
and warrant that to the best of their information and belief, Corporation 
and the Stockholders have duly complied with all of the requirements 
of the laws of the State of Delaware and the District of Columbia, as well 
as the provisions of the Certificate of Incorporation and By-Laws of the 
Corporation, and any and all contracts or agreements existing between 
the Stockholders and Directors of the Corporation, or any of them, and 
that the Stockholders and Corporation have full right and power to execute 


this agreement. In view of the foregoing the parties agree as follows: 
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(a) The Corporation and the Stockholders will diligently 


defend said law suit (paying their own respective expenses) until 





it is finally disposed of and Buyer will cooperate fully in such 
defense. 

{b) Upon receiving the consent of the Commission to the 
assignment of the authorizations of Stations to Buyer, the 
parties will promptly consummate the assignment as herein- : 
above provided, regardless of whether said complaint is still <] 
pending, unless a Court order shall have actually been issued 
enjoining the assignment of assets. 

(c) In the event of consummation of this transaction with 
said complaint pending, the Buyer shall be required by a court 
order to reconvey the assets to the Corporation or its successor 
or representative, the Stockholders will hold their pro rata 
interests in such reconveyed assets, and their pro rata interests NF 
in the Corporation and its capital stock for the use and benefit 
of Buyer, and will transfer and assign said interests as directed 
by Buyer; and Stockholders will indemnify Buyer against any 
claim for money by said complainant based upon or related to 
this Agreement. 

(d) This contract may be terminated by either party upon 
five days’ written notice, if by March 1, 1957, the sale has not 
been consummated because of the failure of the Commission to * 
give its consent to the assignment of the station authorizations, 
or because completion of the sale or distribution of the proceeds 
of the sale has been enjoined or prevented by order of court, 
provided that Buyer shall have the right to terminate this 


agreement on ten days' notice in the event that any such order 


is issued prior to the closing date. 
ok % 2s * * x 
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EXHIBIT 12 
TO RKO SECTION OF ASSIGNMENT APPLICATION 
(Prepared April 29, 1956) 
WGMS 
Typical Program Schedule - Monday through Friday 
6:00 AM Anthem and Prayer Rel. LS 
Representatives of Churches and 
Synagogues of Bethesda-Chevy 
Chase and others 
6:05 Devotional Music Rel. RS 
Records and ET 
6:15 Montgomery County Farm and Garden 
Reporter-Truck farm and suburban 
garden information Agr. LC 
6:25 News 
Local news by Mutual newsman from 
WGMS Studios News LC 
6:30 Good Morning Music 
Local personality with music, 
time, weather and other service 
features (Records and ET) Ent. RC 
7:00 News News LC 
7:05 Good Morning Music Ent. RC 
8:00 The Federal Diary Talk LC 
News of interest to the government 
worker; personnel and planning by a 
recognized reporter on government 
matters affecting the area residents 
8:15 Good Morning Music Ent. RC 
8:30 News News LC 
8:35 Good Morning Music Ent. RC 
9:00 News: Robert F. Hurleigh News LC 
To full network from Washington 
9:15 Good Morning Music Ent. RC 


10:00 News: Cecil Brown News NS 


76 10:15 


10:30 


10:35 


11:00 


11:05 


11:30 


12:00 Noon 


12:05 PM 


12:10 


1:00 


1:15 


2:00 


2:05 


3:00 


3:05 


To the Ladies Talk LC 
WGMS report on new fashions, 
home furnishings, home decorating, 
recipes, menus, diets, etc. 
By a man-woman team 


News: Frank Singiser News NC 
Mutual news from New York 

Housewives Concert Matinee Ent. RC 
Good music for the home. Record 
and ET 

News: Holland Engle News NC 
Mutual news from Chicago 

Story Time Ent. NS 


Mutual's dramatizations of 
current fiction 


Queen for a Day Ent. NC 

News: Les Higbie News LC 
Mutual news from Washington 

Here's Hollywood: Martin Starr Talk NS 
Mutual reports from Hollywood 

The Music Box Ent. RC 


Hood music for lunchtime listening 
in the home. Recorded and ET 


News: Cedric Foster News NC 
Mutual news from Boston 
Welcome to Washington Ent. LC 


Washington personality interviewing 
visitors to Washington. Distinguished 
guests of government, business leaders, 
school children and teachers, Hollywood 
or New York stars. 


News: Frank Singiser News NC 
Mutual news from New York 
Good Music Cafe Ent. RC 


Local personality presenting a tasteful 
blend of concert music, standard popular 
music, show music and folk songs; with 
commentaryon music and local events. 


Montgomery County and Washington Area News LC 


News 
Good Music Cafe Ent. RC 


£ $ «& 
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4:00 
4:05 
9:00 


5:45 


5:50 
a00 


6:00 


6:15 


6:30 


7:00 


7:15 


7:30 
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News News LC 
Local news from Mutual Washington 

Good Music Cafe Ent. 3C 

Bob and Ray Ent. NC 


Nationally famous satirists from 
Mutual New York 

Les Paul and Mary Ford Ent. NC 
Husband wife musical team enjoying 
immense popularity. From New York 


Sports: Harry Wismer Talk NC 
From Mutual in New York 

News: Cecil Brown News NC 
From Mutual in New York 

News News LC 


Local and national from Mutual in 
Washington, including Montgomery 
County items. 

Sports Talk LC 
The local sports picture with latest 
scores and results from Mutual 
Washington 

Dinner Operetta Ent. RS 
Operetta selections each evening - 


with narration. (Records) 


News: Fulton Lewis, Jr. News LC 
From Mutual in Washington 
Mutual's Washington Newsreel News LC 


Mutual's Washington news staff 
gets the news from the men who 


make - on the spot, via tape. From 


Washington to network 
News: Gabriel Heatter News NC 
From Mutual in New York 











6 
7:45 Special Edition: Eddie Fisher M-W-F; Ent. NC Yh 
Mutual's feature story from New 
York, Tuesday and Thursday 
8:00 Mutual's dramas from New York Ent. NC 
Monday: True Detective fe 





Tuesday: Treasury Agent | 
Wednesday: Gangbusters £¥ 


Thursday: Official Detective <4 
Friday: Counterspy ie 
80 8:30 Mutual Dramas from New York Ent. NS : 


Monday: John Steele | 

Tuesday: Squad Room 

Wednesday: Crime Files of Flamond 

Thursday: Crime Fighters 

Friday: City Editor | 
9:00 News: Lyle Van News NC | 


Mututal news from New York 
9:05 Concert Masterpieces Ent. RS i 
Recorded concert music _ 
9:30 Reporters’ Roundup (Monday) Dis. & Ed. LS 
Public service panel broadcasts each 
evening at this hour devoted to public ms 
information and civic affairs, government _ 
(Federal and local) youth, etc., with 
frequent opportunities for Bethesda- 
Chevy Chase civic organizations. *Note 
10:00 News: Hubert Holloway News LC 
Mutual news from Washington 
10:10 Evening Symphony Ent. RS a 
Recorded symphonic music 3 
11:00 News News LC 
Local news 
*Note: 


3 of these 30-minute programs educational" 
2 of these 30-minute programs "discussim” 
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7 11:05 Nocturne Ent. RS 
es Two hours of recorded good music 
oe for late listening 
E 1:00 AM News News LS 
: Local and national news 
1:05 Prayer Rel. LS 

° By representatives of Betheda- 

> Chevy Chase and other area churches 

and synagogues 
“ 1:10 Anthem - and Sign-Off 


188 [Received FCC, August 20, 1956] 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In re Application of 
THE GOOD MUSIC STATION, INC., 
Assignor, 


File Nos. BAPL-114 
BALH-236 


) 

) 

) 

) 

and 

RKO TELERADIO PICTURES, INC., ) 
Assignee, 
For consent to assignment of ) 
license and construction permit ) 
for WGMS and license for WGMS-FM ) 

PROTEST AND PETITION FOR RECONSIDERATION 
Lawrence M. C. Smith hereby protests the Commission's action 
of July 18, 1956, granting the applications of The Good Music Station, 


Inc., to assign the license and construction permit of Station WGMS, 
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Bethesda, Maryland, and the license of Station WGMS-FM, Washing- 
ton, D.C., to RKO Teleradio Pictures, Inc., hereinafter called RKO 
(BAPL-114, BALH-236). It is respectfully requested that the Com- 
mission, pursuant to Section 309(c) of the Communications Act, stay 
the effectiveness of its grant or rescind the grant, and designate said 
applications for hearing upon issues hereinafter specified together 
with such other issues as the Commission may deem appropriate, and 
make Lawrence M. C. Smith a party to the hearing. In the alternative, 
the Commission is requested, pursuant to Section 405 of the Communi- 
cations Act and Section 1.390 of its Rules, to reconsider and vacate 
its action of July 18, 1956, and to abstain from any further action in 
this matter pending the determination of Civil Action No. 710 in the Court 


of Chancery of the State of Delaware in and for New Castle County. 
1. Since 1952, Petitioner has been and is a stockholder in the 
assignor corporation. His shares represent 16 2/3% of the outstanding 


stock. During the period of the transactions hereinafter described, 
he was also a director of the assignor corporation. * 


= On July 10, 1956, without legal cause and in disregard of the 
corporation laws of Delaware, where asSignor was incorporated, M. 
Robert Rogers, 41 2/3% stockholder, acting for himself and as proxy 
for Pierson Underwood, likewise a 41 2/3% stockholder, purported to 
remove Petitioner as a director. 


Petitioner's wife has been a creditor of the assignor and pre- 
decessor corporations since 1947, having made loans thereto, during 
periods when the enterprise was threatened with financial failure, in 
order to help sustain its good music operation. Mrs. Smith's creditor 
position has at all times been represented and managed by Petitioner. 
Petitioner is himself a creditor by virtue of a claim for a portion of 
funds to be restored to the corporation on account of the illegal diversion 
by majority stockholders, including Rogers and Underwood, of a 
corporate opportunity and corporate assets in connection with a so-called 
"High Fidelity Fair" and on account of the illegal diversion of profits 
resulting therefrom. This claim of Petitioner has been acknowledged 
by Rogers and Underwood, who have promised to make, but have not 
yet made, restitution. Rogers and Underwood have brought suit to 
obtain restitution from other persons, former stockholders, for the 
benefit of the corporation and Petitioner (Civil Action No. 4381-55 
in the U.S. District Court for the District of Columbia). 
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ad 2. Since their inception, Stations WGMS and WGMS-FM have been 
operated, developed and known as Washington's good music stations. 
Their programming has been identical and has predominantly emphasized 
serious music. WGMS and WGMS-FM - have been the only good music 
Stations of their kind in the Washington area. 

3. Petititioner's investment and interest in The Good Music 
Station, Inc., is directly related to his interest in other enterprises 
devoted to the dissemination and promotion of good music broadcasting. 
Petitioner is the owner and licensee of FM Station WFLN, Philadelphia, 
Pa., which is the only good music station in Philadelphia. He is also 
an applicant for a construction permit to establish a daytime AM station 
in Philadelphia, which would duplicate the good music and other daytime 
programs of Station WFLN. 

190 4. Petitioner is a 50% stockholder, vice-president and treasurer 
of Good Music Broadcasters, Inc., a corporation which arranges for 
rebroadcasting of good music programs by 2 number of stations, sells 
time for some 14 good music stations from coast to coast (including 
Station WFLN and, until their assignment to RKO, Stations WGMS and 
WGMS-FM) and promotes good music stations generally. This corpora- 
tion, organized by Petitioner in 1953 with the help of Station WQXR, 
New York, N. Y., the prototype of good music stations throughout the 
country, sells time to advertisers on the basis that a group of stations, 
all with a good music format, will broadcast the advertisements con- 
tracted for. 

5. As a stockholder in The Good Music Station, Inc., as the 
owner and licensee of Philadelphia's good music station WFLN, and as 
a principal in Good Music Broadcasters, Inc., Petitioner has a material 
interest in preserving both WGMS and WGMS-FM as full-time good music 
stations and in maintaining an ownership position therein to help assure 
continuing working relations with Good Music Broadcasters, Inc., and 
the stations it represents, including Petitioner's station WFLN.* The 


* These relations, stemming from Petitioners ownership, have 
secured valuable programming, engineering, advertising and other 
exchanges of information in the specialized field of good music broad- 
casting. 
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assignment to RKO deprives Petitioner of his ownership interest in 
WGMS and WGMS-FM, and of the operating benefits therefrom to 
Petitioner's other enterprises, without his consent. 

6. Through Good Music Broadcasters, Inc., and through his 
interest in the assignor The Good Music Station, Inc., Petitioner has 
been able to rebroadcast on WFLN, and to arrange for rebroadcasting 
by still other stations, outstanding programs originating in Washington, 
D.C., such as the good music programs of the Library of Congress, the 
National Art Gallery and the Washington Symphony. Such arrangements 

have been of material benefit to Good Music Broadcasters, Inc., 
Station WFLN and other participating stations. But such arrangements 
will be defeated by the assignment in question. 

7. It is of material interest to Good Music Broadcasters, Inc., 
Station WFLN and other participating stations that Station WGMS and 
WGMS-FM both be preserved as full-time good music stations and 
continue their association with the group. Group sales have been made 


on this basis. Advertisers have indicated that they will abrogate 


their contracts, if either of the good music Stations in the Washington 
area, WGMS and WGMS-FM, particularly WGMS with its broad AM 


coverage, materially alters its good music format, is taken over by 


RKO and its network subsidiary, Mutual Broadcasting System, Inc., 
or otherwise becomes unavailable on the basis contracted for. 

8. In April, 1956, Petitioner filed a bill of complaint and in 
June 1956, an amended bill of complaint in the Court of Chancery of 
the State of Delaware in and for New Castle County against the assignor 
corporation, its majority stockholders and directors, and against the 
assignee to enjoin the sale of WGMS and WGMS-F™M to RKO as fraudulent, 
null and void, and to appoint a receiver or trustee to reconstitute the 
assignor corporation or to dispose of its assets on the best equitable 
terms for all stockholders, including Petitioner, without special ad- 
vantage to any stockholder, officer or director. In a petition filed with the 
Commission June 11, 1956, requesting that the assignment applications 
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be designated for hearing and that Petitioner be made a party thereto, 
Petitioner attached as Exhibit A a copy of Petitioner's verified amended 
complaint in the Delaware Court suit (Civil Action No. 710). Petitioner 
incorporates herein by reference each and all of the statements contained 
in said verified amended complaint as if such statements were fully set 

forth herein. The suit in the Delaware Court is pending and is 
being diligently prosecuted. Depositions of four persons, including 
M. Robert Rogers, have already been taken, * and the case is likely 
to be reached for trial within a few months, probably in October or 
November, 1956. 

9. In April, 1955, M. Robert Rogers and Pierson Underwood, 
general manager and program director, respectively, who then each 
owned 5 shares or 20% of assignor's stock (the same amount as owned 
by Petitioner), purchased the holdings (5 shares each) of the two re- 
maining stockholders, Morris Rodman and Irwin Geiger. At about the 
same time Rogers and Underwood each acquired 2 1/2 additional shares 
issued by the Corporation at $1. a share, giving them each 12 1/2 
shares or 41 2/3% - together a total of 25 shares or83 1/3%. Petitioner 
continued to hold 5 shares, which, after the foregoing transactions, 
represented 16 2/3%. As hereinafter shown, Rogers thereupon, with 
the aid and assent of Underwood, proceeded to operate Stations WGMS 
and WGMS-FM, and later to dispose of them, for his own benefit in 
fraud of the corporation and of Petitioner. : 

10. On April 25, 1955, Petitioner was elected to the Board of 
Directors of The Good Music Station, Inc. In accepting the directorship 
Petitioner stipulated and, by an exchange of letters with Rogers and 
Underwood, it was agreed,among other things, that no major policy 
decision would be made without a director's meeting, and no action 
directly or indirectly involving the financial or stock interest or com- 


pensation of Rogers, Mrs. Rogers or Underwood would be taken without 


If the Commission grants a hearing herein, these depositions and 


other evidence will be presented in support of Petitioner's intervention. 
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12 
prior notice to and consultation with Petitioner. At the very time this 


agreement was being made, however, and without the knowledge 
or consent of Petitioner, Rogers and Mrs. Rogers with the aid and 
assent of Underwood, in a meeting of the Executive Committee, voted 
themselves 5-year contracts at $25, 500 and $5, 200 a year respectively. 
This action was taken in violation of an express restriction in the delegated 
powers of the Executive Committee, in violation of the laws of Delaware, 
in breach of the fiduciary obligations of Rogers, Mrs. Rogers and Under- 
wood as officers and directors and in breach of the express written 
agreement made with Petitioner as aforesaid. The 5-year contracts 
were thus a fraud upon the corporation and the Petitioner and wholly in- 
valid. 

11. On February 25, 1956, Rogers, acting for himself as an 
individual and with a power of attorney from Underwood as an individual, 
entered into an agreement with RKO to deliver all of the stock or all 
of the assets of The Good Music Station, Inc., to RKO for $291, 250 
plus the excess of current assets over current liabilities at the time 
of closing and reduced to the extent that certain notes of the corporation 
were not discharged. The agreement provided further that Rogers 
and his wife would be retained by RKO as part-time "consultants" at 
$30, 000 a year for five years, cancellable within the first year upon a 
lump sum payment of $70,000. Petitioner alleges that this provision 
was not a bona fide employment agreement, but a subterfuge; it was 
a pay-off to Rogers and his wife for delivering WGMS and WGMS-FM 
to RKO. The agreement of February 25, 1956, with its provision 
for special monetary advantages for Rogers and his wife, was made 
without a stockholders’ meeting, without authority from the Board of 
Directors and in breach of the fiduciary obligations of Rogers and 
Underwood as officers and directors. It was made without the knowledge 

or consent of Petitioner and in violation of the written agreement 
made with Petitioner in May, 1955, referred to in the preceding para- 
graph. * 


Footnote on following page. 
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12. When Petitioner learned of the individual undertaking of 
Rogers and Underwood made on February 25, 1956, and of the provision 
therein for a "Consulting Agreement", under which Rogers and his 
wife would receive special monetary advantages, he objected to the 
transaction and refused to tender his stock. He expressed objection 
also on the ground that the transaction would result in materially altering 
the good music character of one or both of the stations in question, con- 
trary to representations theretofore recently made by The Good Music 
Station, Inc., to the Federal Communications Commission. Petitioner 
undertook, if given reasonable opportunity therefor, to organize a higher 
offer than RKO had bid for the assets and to continue both WGMS and 
WGMS-FM as good music stations. Rogers and Underwood, however, 
disregarded Petitioner's objections and his proposal to organize a higher 
offer. 

13. On March 16, 1956, Rogers and his wife, both of whom had 
a special personal interest in the RKO deal as aforesaid, along with 
Underwood and his wife, held a directors' meeting in the absence of 
Petitioner, who was out of the country, and purported to adopt a resolu- 
tion declaring it desirable for the corporation to sell its assets to RKO. 
Thegecial interest of Rogers and his wife and the previous personal 
committment, of Rogers and Underwood to deliver the assets to RKO 
disqualified and precluded them from exercising independent judgment 

and from acting as officers and directors in the best in- 

terest of the corporation and its stockholders, including Petitioner. 


Their purported action of March 16, 1956, was invalid. At the same 


* Prior to the agreement of February 25, 1956, in the fall of 1955 


and again in the early part of 1956, William A. Roberts, a representa- 
tive of the Dumont radio and television interests, sought to negotiate 
with Rogers for the purchase of WGMS and WGMS-FM. In disregard 
of his obligations as an officer and director, however, Rogers failed 
to report these overtures to the Board of Directors or to Petitioner 
and failed to ascertain what advantages might accrue to the corpora- 
tion and the stockholders through pursuit of the negotiations which 
Roberts sought to initiate. No board of directors meeting was called 
or held between April 25, 1955 and March 16, 1956. 
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meeting, a resolution was adopted calling for a stockholders’ meeting 
on March 30, 1956, to determine whether The Good Music Station, 
Inc., should be dissolved. At the stockholders' meeting of March 30, 
1956, Rogers, acting for himself and as proxy for Underwood, and 
over the objection of Petitioner, who was represented by proxy, voted 
to dissolve the corporation. 

14. On April 11, 1956, before the assignor corporation entered 
into any contract with RKO, Nathan Straus, a financially responsible 
New York business man and president of the corporation which operates 
Station WMCA, New York, in a meeting with Rogers to Straus' 
office in New York, submitted an independent written offer, subject to 
stated conditions, to purchase 100% of assignor's stock for $400, 000 cash. 
Moreover, Straus indicated to Rogers that if his offer was unacceptable, 
he would still be willing to negotiate. The Straus offer, even without 
such further negotiation, amounted to approximately $50, 000 more than the 
RKO offer.* Nevertheless, Rogers took no action on the Straus offer 
and made no further effort to negotiate with him. 

15. Thereafter, without the knowledge of Petitioner, on April 14, 
1956, Rogers and Underwood, for themselves and for assignor corpora- 
tion entered into a contract with RKO to sell assignor's assets for the 
lesser sum provided for in their previous unauthorized personal agreement 

made February 25, 1956. At the same time, as contemplated in 
the February 25 agreement, Rogers and his wife entered into a so-called 
"Consulting Agreement", under which they would receive for part-time 
“consulting” service $100, 000 to $150, 000, or almost double what 
Rogers would receive for his stock. This "Consulting Agreement" purports 
to be based in part upon the 5-year employment contract with assignor, 
which Rogers and his wife had previously voted themselves, as described 
in paragraph 10 above. But said contract with assignor, as already 
shown, was wholly unlawful and invalid. Petitioner alleges that the 


* Moreover, Mr. Straus informed Petitioner thathe intended 

to continue both WGMS and WGMS-FM as good music stations and would 
be willing to permit Petitioner to continue his monority ownership 
position. 
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"Consulting Agreement", of April 14, 1956, like the earlier provision 
therefor in the individual agreement of Rogers and Underwood with RKO, 


made February 25, 1956, is not a bona fide employment contract, but 
a subterfuge to cover up a special and improper payment to Rogers to 
induce the sale to RKO in fraud of The Good Music Station, Inc., and 
Petitioner. The transparency of the subterfuge is emphasized by the 
fact that within a few weeks after the consummation of the sale, Rogers 
has taken a leave of absence from his position as "consultant" to under- 
take an unrelated activity. 

16. On May 21, 1956, the assignor and assignee corporations 
filed applications with the Commission for consent to the assignment 
to RKO. According to the applications, RKO does not propse to con- 
tinue WGMS as a good music station. Onjthe contrary, it proposes greatly 
to reduce the number of good music programs on WGMS, materially 
to change the station's program format, and to use the station as a pro- 
prietary outlet for the network programs of Mutual Broadcasting System, 
Inc., a wholly owned subsidary of RKO. While RKO proposes to continue 
the FM station, WGMS-FM, as a good music Station, the number of 

FM receivers in the Washington area, as in other communities, 
is limited. Petitioner is informed, believes and alleges that less than 
50% of all radio homes inthe area have FM receivers. If the FM station 
should prove unprofitable as an FM-only good music operation, there 
is no assurance that even this limited service would be maintained. 

17. Preservation of both WGMS and WGMS-FM as good music 
stations is particularly important in the Washington area, not only 
because the service is unique, but because the community is unique. 
Today the Nation's capital is the cross-roads of the world. In addition 
to local residents, Government officials and employees, it attracts 
visitors from all parts of the country and the globe; its residents and 
visitors include official and unofficial representatives from every 
country. In avery real sense, Washington is a show-case of the Nation's 


culture. In such a show-case the good music service of Stations WGMS 


and WGMS-FM is an instrument of prestige and good will. Ata time 
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when the United States is spending millions of dollars to disseminate 
programs and exhibits of its culture in other countries, it would be 
contrary to public interest if such an instrument, operated at a strategic 
location and without Government expense, were to be sacrificed un- 
necessarily. 

18. On June 11, 1956, Petitioner filed with the Commission a 
petition requesting that the assignment applications be designated for 
hearing and that Petitioner be made a party therein. Oppositions were 
filed by the assignor and assignee, and on June 29, 1956 a reply thereto 
was filed by Petitioner. By letter dated July 18, 1956 the Commission 
informed Petitioner that the assignment applications were granted on 
that day and that Petitioner's request to designate the applications for 
hearing and to make him a party was denied. As to Petitioner's suit 

in the Delaware Court and the allegations therein of fraud and 
illegality, the Commission's letter of July 18, 1956 states: 

"** With respect to your allegations concerning the 

pending litigation in the Delaware Courts, the Commission 

has taken the position that it will not intervene in private 

controversies where the state courts have jurisdiction to 

determine the rights of the parties. * * * 

"** In its consideration of said applications, the Commission 

did not pass upon the matters involved in the pending litigation 

in the Delaware Courts, and its grant of the applications is 

not a determination with respect to the merits of the contro- 

versy involved in that proceeding." 

19. But the Commission's action in granting the assignment ap- 
plications prejudices and frustrates the jurisdiction of the Delaware 
Court. Petitioner’s suit in Delaware, as noted above, is to enjoin 
the sale to RKO and to appoint a receiver or trustee for the assignor. 
Despite the Commission's stated intention not to intervene in, or deter- 


mine the merits of, the controversy pending in the Delaware Court, 


the Commission's action approving the assignment to RKO precludes 
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the Court from rendering an effective adjudication. In effect, the Com- 


mission has already adjudicated the controversy, without the benefit of 
hearing evidence thereon, and has impaired Petitioner's judicial remedy. 

20. Section 309(c) of the Communications Act requires, in the 
circumstances of this case, that the Commission designate the assign- 
ment applications for hearing and make Petitioner a party.. Granik v. 
F C.C., decided June 14, 1956 by the Court of Appeals forithe District 
of Columbia Circuit. 

WHEREFORE, Petitioner respectfully requests that the Com- 
mission designate the assignment applications for hearing and make 
Petitioner a party thereto, upon the following issues, together with 
such other issues as it may deem appropriate: 

1. To determine whether the contract between the assignor 
and assignee, dated April 14, 1956, and the "Consulting Agreement" 
of the same date between Rogers, his wife and the assignee, and the 
earlier agreement of Rogers and Underwood with RKO, dated Feb- 
ruary 25, 1956, were a fraud upon the assignor corporation and upon 
Petitioner, and whether said contracts were a breach of the fiduciary 
obligations of the majority stockholders, directors and officers of the 
assignor. 

2. To determine whether the assignor corporation or any of its 
officers, directors or stockholders had legal capacity and power 
to enter into said contracts dated April 14, 1956. 

3. To determine whether a grant of the assignment applications 
would serve the public interest, convenience and necessity, particularly 
in view of 

a. The determination of the foregoing issues; 
b. The assignor's representations to the Commission 

in 1954 that, if it were granted a construction permit to 

operate WGMS full time with increased power, WGMS would 

be continued as a good music station; the Commission's deter- 

mination, in granting such construction permit, that it is in 


the public interest for WGMS to operate in this manner as a good 
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music station (BP-8764); and the fact that, before said con- 

struction permit has ripened into a license and within less 

than eight months after increasing its power and hours of 

operation, The Good Music Station, Inc. seeks to assign 

the WGMS construction permit, together with its basic license, 

in a manner that will result in materially altering the good 

music character of the station; 

c. The public interest in avoiding a material change 

in the character of the program service of the only AM and 

FM good music stations in the Nation's capital. 

Pending hearing and determination of the foregoing, Petitioner 
respectfully requests that the Commission stay the effectiveness of its 
grant made July 18, 1956, or rescind the grant. In the absence of such 
action, the status quo will be materially altered in a manner pre- 
judicial to Petitioner's interest and to the public interest in obtaining 
an objective and effective adjudication by the Commission. O. R. Mitchell 


Motors et al., 14 RR 85 (July 3, 1956). 


In the alternative, if the Commission considers that it is not the 
proper forum to determine the issues of fraud and illegality referred to 
above, Petitioner respectfully requests, pursuant to Section 405 of the 
Communications Act and Section 1.390 of the Commission's Rules, that 
the Commission reconsider and yacate its action herein, taken July 18, 
1956, and abstain from any further action in this matter pending the 
determination of Civil Action No. 710 in the Court of Chancery of the 
State of Delaware in and for New Castle County. 

Respectfully submitted, 
LAWRENCE M. C. SMITH 

by /s/ Lucien Hilmer 

1025 Connecticut Avenue, N W. 


His attorney 


August 15, 1956. 
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[VERIFICATION OF LAWRENCE M.C. SMITH] 


[CERTIFICATE OF SERVICE] 


[Adopted September 11, 1956] 


MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Doerfer not participating. 
1. The Commission has before it for consideration (a) a ''Protest 
and Petition for Reconsideration" filed on August 17, 1956, pursuant 
to Section 309(c) and 405 of the Communications Act of 1934, as amended, 
by Lawrence M. C Smith, directed against the Commission's action 
of July 18, 1956 granting without hearing the above-captioned applica- 
tions, and (b) separate oppositions thereto filed on August 27, 1956 
by RKO Teleradio Pictures, Inc. and The Good Music Station, Inc., 
geepeetivety. =” 
2. The above-entitled applications seek Commission approval of 
the proposed sale of the assets and assignment of the license and con- 
struction permit of Station WGMS and the license of WGMS-FM, for 
a total cash consideration of $291, 250, plus an amount equal to the net 
quick assets at closing date. In addition, the applications are accompanied 
by a copy of a Consulting Agreement entered into on April 14, 1956, 
between RKO Teleradio Pictures, Inc., and M. Robert Rogers and 
Teresa Rogers. Mr. Rogers owns 12-1/2 shares out of 30 shares of 
stock, issued and outstanding, of the licensee corporation. Under the 
terms of the Consulting Agreement, he and his wife, Teresa Rogers 


are to be employed by RKO Teleradio Pictures, Inc., for five years as 


1/ On September 7, 1956, the protestant filed a "Reply to Oppositions 
to Protest and Petition for Reconsideration." Under Section 1.730 of 
the Commission's Rules and Regulations, the last date to file said reply 
was September 4, 1956. Accordingly,said reply is untimely. However, 
we find nothing in the reply which would change the determination made 
herein. 
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consultants, at an annual salary of $30,000 per year, said Consulting 
Agreement to be cancellable within the first year upon payment of 
$70,000 lump sum. The assignee, RKO Teleradio Pictures, Inc., is 
licensee or permittee of Stations WOR-AM-FM-TV, New York, New 
York; WNAC-AM-FM-TV, Boston, Massachusetts; KHJ-AM-FM-TV, 
Hollywood, California; WHBQ-AM-TV, Memphis, Tennessee; and 
KFRC, San Francisco, California. In addition, RKO owns 100% of 
the stock of Stations WGTH-TV, Hartford, Connecticut, and of WEAT- 
AM-TV, West Palm Beach, Florida. The protestant, Lawrence M.C. 

Smith, is the licensee of Station WFLN(FM), Philadelphia, Penn- 
Sylvania, and is an applicant (File No. BP-9633, Docket No. 11566) 
for a new standard broadcast station in Philadelphia, Pennsylvania. In 
addition, he is a director, vice-president and 30% stockholder ofStation 
WAEB, Allentown, Pennsylvania. 

3. In his protest and petition, Lawrence M. C. Smith alleges, 
in substance, that since 1952 he has been a stockholder of the assignor 
corporation and his shares represents 16-2/3% of the outstanding stock 
thereof; that his wife has been and is a creditor of the assignor and he 
has at all times managed and represented her creditor position; that he 
is also a creditor by virtue of a claim for a portion of funds to be restored 
to the corporation on account of the illegal diversion, by majority stock- 
holders, including M. Robert Rogers and Pierson Underwood, of a 
corporate opportunity and assets in connection with a ''High Fidelity 
Fair" and on account of the diversion of profits therefrom, which claim 
has been recognized by Rogers and Underwood, who have promised to 
make restitution and have brought suit to obtain restitution from certain 
former stockholders that during the period of the transaction described 
in the protest, Smith was also a director of the assignor, although on 
July 10, 1956 without legal cause and in disregard of the corporation 
laws of Delaware, where the assignor was incorporated, M. Robert 
Rogers, 41-2/3% stockholder, acting for himself and as proxy for 
Pierson Underwood, likewise a 41-2/3% stockholder, purported to 


remove him as a director; that since its inception, the programming 
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of Stations WGMS and WGMS-FM has been identical and has emphasized 
serious music; that protestant is the licensee of Station WFLN(FM), 
the only good music station in Philadelphia, Pennsylvania, and is an 
applicant for a construction permit to establish an AM good music 
station in Philadelphia; that protestant is a 50% stockholder, vice- 
president and treasurer of Good Music Broadcasters, Inc., a corpora- 
tion which arranges for rebroadcasting of good music programs by a 
number of stations, sells time for some 14 good music stations (in- 
cluding, until their assignment to RKO, Stations WGMS and WGMS-FM) 
and promotes good music stations generally; that Good Music Broad- 
casters, Inc., sells time to advertisers on the basis that a group of 
stations, all with good music format, will broadcast the advertisements 
contracted for; that advertisers have indicated that they will abrogate 
their contracts if either WGMS or WGMS-FM alters its good music 
format, is taken over by RKO and its network subsidiary, Mutual Broad- 
casting System, Inc., or otherwise becomes unavailable on the basis 
contracted for; and that the assignment to RKO deprives protestant of 
his ownership interest in WGMS and WGMS-FM, and of the operating 
benefits therefrom to the protestant's other enterprizes without his 
consent. 

4. The protestant further alleges, in substance, that on April 25, 
1955, he was elected to the Board of Directors of The Good Music 
Station, Inc.; that in accepting the directorship, protestant stipulated, 
among other things, by an exchange of letters with M. Robert Rogers 
and Pierson Underwood, that no major policy decision would be made 

without a directors’ meeting, and no action directly or indirectly 
involving the financial or stock interest or compensation of Rogers, 
Mrs. Rogers or Underwood would be taken without prior notice to and 
consultation with the protestant; that at the very time this agreement 
was being made, and without the knowledge or consent of the petitioner, 
Rogers and Mrs. Rogers, with the aid and assent of Underwood, ina 


meeting of the Executive Committee, voted themselves 5 year contracts 


22 
at $25, 500 and $5, 200 per year, respectively; that this action was in 


violation of an express restriction in the delegated powers of the Execu- 
tive Committee, in violation of the laws of Delaware, in breach of the 
fiduciary obligations of Rogers, Mrs. Rogers and Underwood as officers 
and directors, in breach of the express written agreement with the 
protestant; and that the contracts were thus a fraud upon the protestant 
and the corporation and were wholly invalid. 

2. The protestant further alleges, in substance, that on Feb- 
ruary 25, 1956, Rogers, acting for himself as an individual and with 
a power of attorney from Underwood, entered into an agreement with 
RKO to deliver all of the stock or all of the assets of The Good Music 
Station, Inc. to RKO for $291, 250 plus the excess of current assets 
over current liabilities at the time of closing and reduced to the extent 
that certain notes of the corporation were not discharged; that the agree- 
ment further provided for the employment of Rogers and his wife by 
RKO as part-time "consultants" at $30,000 per year for five years, 
cancellable within the first year upon a lump sum payment of $70, 000; 
that this provision was not a bona fide employment agreement, but a 
subterfuge; that it was a pay-off to Rogers and his wife for delivering 
WGMS and WGMS-FM to RKO; that this agreement was made without a 
stockholders’ meeting, without authority from the Board of Directors, 
in breach of the fiduciary obligations of Rogers and Underwood, without 
the knowledge or consent of protestant, and in violation of the prior 
written agreement with the protestant; that the majority stockholders, 
over protestant's objections, subsequently voted to dissolve the corpora- 
tion; that on April 11, 1956, before the assignor corporation entered into any 
contract with RKO, Nathan Straus submitted an independent written offer, 
Subject to certain stated conditions, to purchase 100% of assignor's 
stock for $400, 000 in cash; that said offer amounted to approximately 
$50, 000 more than the RKO offer; that Rogers nevertheless took no 
action on the Straus offer and made no further effort to negotiate with 
him; that thereafter, on April 14, 1956, without the knowledge of the 
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protestant, Rogers and Underwood, for themselves and the assignor 


corporation, entered into a contract with RKO to sell the assignor's 
assets, and at the same time, Rogers and his wife entered into a 
“consulting agreement" with RKO; that said "consulting agreement", 
like the earlier provision therefor in the individual agreement of Rogers 
and Underwood with RKO, made February 25, 1956, is not a bona fide 
employment contract, but a subterfuge to cover up a special and im- 
proper payment to Rogers to induce the sale to RKO in fraud of The 
Good Music Station, Inc., and the protestant; that the transparency 

of the subterfuge is shown by the fact that within a few weeks 
after the consummation of the sale, Rogers has taken a leave of absence 
from his position as consultant to undertake an unrelated activity; 
that in the fall of 1955 and the early part of 1956, a representative of 
the Dumont radio and television interests sought to negotiate with 
Rogers for the purchase of WGMS and WGMS-FM and Rogers wrongfully 
failed to report these overtures to the Board of Directors or to the 
protestant, and failed to ascertain what advantages might accrue to the 
corporation and the stockholders through the pursuit of these negotiations; 
that in April, 1956, the protestant filed a lawsuit in the Delaware Courts 
to enjoin the sale of WGMS and WGMS-FM to RKO as fraudulent, null 
and void, and to appoint a receiver or trustee; and that said lawsuit is 
still pending and is being diligently prosecuted. 

6. The protestant further alleges, in substance, that the assignee 
does not propose to continue to operate Station WGMS as a good music 
station; that while RKO does propose to operate WGMS-FM as a good 
music station, less than 50% of all radio homes in the area have FM 
receivers, and if the FM operation should prove unprofitable, there is 
no assurance that even this limited service would be maintained; that 
WGMS and WGMS-FM should be preserved as good music stations 
because of the cultural benefits of their operation in the nation's capital; 


and that the Commission's action granting the above-entitled application 


prejudices and frustrates the jurisdiction of the Delaware Court with 
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respect to the protestant's lawsuit, despite the Commission's announced 
intention not to intervene therein. 2/ Finally, protestant requests that 
the above applications be designated for hearing on the issues specified 
in the protest; that pending hearing and determination, the Commission 
stay or rescind the above grant; and that, in the alternative the Commission 
reconsider and vacate its action of July 1, 1956, and abstain from any 
further action in the matter pending the determination of the above liti- 
gation. 

7. In their oppositions to the protest and petition, the applicants 
allege, in substance, that Smith was legally and properly removed as a 
Director of the assignor corporation by majority vote of the stockholders 
for the reason that he had been indicted by a Federal Grand Jury for 
alleged participation, through his Radio Station WFLN, Philadelphia, 
Pennsylvania, in an illegal combination in restraint of trade in con- 
nection with an agreement to fix rates among otherwise competing 
radio stations; that the position of Smith's wife as a creditor of the 
assignor has not been injured by the assignment of Stations WGMS and 
WGMS-FM to RKO, and in fact, on July 20, 1956, all creditors of The 
Good Music Station, Inc., were asked to send in their notes so that 
their claims could be paid; that, in any event, Mrs. Smith has not filed 
a protest or joined in the instant protest; that Smith's rights in con- 
nection with the claim arising from the "High Fidelity Fair" need no 
further protection at this time, and even if the funds involved are restored 
to the corporation, Smith will not become a creditor of the corporation 
and will have no claim against the fund except for his share as a stock- 
holder which will be distributed him in liquidating dividends as 
2/ The protestant herein submitted objections to the above-captioned 
applications before the Commission acted thereon, which objections set 
forth substantially the same matter that are contained in the protest. 
The Commission, in granting the applications, took cognizance of 
Mr. Smith's objections and, on July 18, 1956, sent him a letter which 
stated in part that, "in its consideration of said applications, the Com- 
mission did not pass upon the matters involved in the pending litigation 
in the Delaware Courts, and its grant of the applications is not a deter- 


mination with respect to the merits of the controversy involved in that 
proceeding”’. 
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the dissolution of the corporation continues; that protestant's allega- 
tions concerning discussions with Rogers on behalf of Dumont, are 
irrelevant; and that while Mr. Rogers has become Executive Director 
of the Committee on the Arts and Sciences for Eisenhower, this 
activity is not inconsistent with the consulting agreement with RKO, 
and he has informed RKO that he will defer the formal date of starting 
his consulting duties until December, in ac cordance with the Agreement, 
and will, in the meantime, be available for a reasonable amount of advice 
and consultation without compensation. 

8. The applicants further allege, in substance, that WGMS never 
Signed an agreement to become a participating station in Good Music 
Broadcasters, Inc., so that all advertising it accepted through Good 
Music Broadcasters, Inc., or any other relationship the station might 
have had with that organization, was on a case-to-case basis, with no 
obligation on the part of WGMS to continue the relationship; that Smith 
cannot claim standing as a "party in interest" on the basis of the profits 
he might have made had WGMS continued as an exclusively "good music" 
station, because such profits are too speculative to be determined and 
the relationships upon which they would have to be predicated are too 
remote and indirect; that even assuming that Good Music Broadcasters, 
Inc., has such standing, Smith cannot assert the alleged rights of that 
corporate entity; that Smith's own station, WFLN, has been offered 
an affiliation with Mutual's proposed "good music" network, and has 
refused it; that WFLN now receives only one program from WGMS, 
which is 90 minutes in length and is broadcast weekly, 30 weeks per 
year; that since said program is furnished on a gratuity basis and 
is subject to cancellation at any time, WFLN can have no more standing 
than any other member of the public who receives programs gratuitously; 
that this case is not governed by the case of Granik et al. v. FCC, 
recently decided by the Court of Appeals, in which the Court found that 


the holder of an option to purchase a station was a party in interest 


to an application for Commission consent to the sale of the station 
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to another party; that this case differs from the Granik case because 
there the protestants established prima facie that they had an owner- 
ship interest in the license of the station sought to be transferred, and | 
were attempting to enforce a claim for specific performance of the option 
in the state Courts, whereas in this case, a majority of the stockholders 
of the assignor have voted to dissolve the corporation and transfer its 
assets to RKO and Smith can, therefore, have no further interest in the 
station's authorizations; that the injury Smith complains of in the Dela- 
ware Court is one that is fully compensible in damages; that the can- 
cellation by advertisers of agreements with stations which are nota “4 
party to this proceeding could not confer standing on the protestant; 
that Smith's damages in the Delaware action, if he was successful, | 
would approximate $8, 300 or less, for which the defendants therein 
could readily respond; and that, by virtue of all of the foregoing, Smith 
is not a "party in interest" or a "person aggrieved or whose interests 
are adversely affected" under Sections 309(c) or 405 of the Communications 
Act. 

9. Finally, the applicants allege, in substance, that the pending 
litigation in the Delaware Courts involves a private dispute concerning 
the internal affairs of the assignor corporation, and is the type of 
dispute in which the Commission has held that it cannot and will not ‘ 
intervene; that similarly, with respect to changes in the station's pro- 
gramming, Smith seeks to raise an issue which the Commission should 
not consider; and that, once the Commission has determined that an 
applicant's program policy has been found to meet the standards of 
the public interest, as it has so found with respect to the instant as- 
Signee’s proposals, it is precluded from giving further consideration as 
to whether some other type of programming might be preferable. 

10. In light of the facts alleged in the protest, we find that the ri 
protestant is a "party in interest" and a "person aggrieved or whose 
interests are adversely affected" by the Commission's grant of the 


above-entitled applications, within the meaning of Sections 309(c) and 


409 of the Communications Act, respectively. Granik et al. v. FCC, 





240 


27 

Docket No. 12909, U.S. App. D.C., decided May 31, 1956; FCC v. 
Sanders, 309 U.S. 470; In re: General-Times Television Corporation, 
13 Pike & Fischer RR 1049; Camden Radio, Inc. v. FCC, 94U.S. App. 
D.C. 312, 220 F 2d 191. We find further that the protestant has specified 
with particularity the facts upon which he relies to show that the Com- 
mission's grant was not in the public interest. In view of these findings, 
a question is presented as to the type of hearing which is required with 
respect to the protestant's issues. In this connection, Section 309(c) of 
the Communications Act of 1934, as amended, states as follows: 

"The Commission sh2ll, within thirty days of the 

filing of the protest, render a decision making findings 

as to the sufficiency of the protest in meeting the above 

requirements; and, where it so finds, shall designate the 

application for hearing upon issues relating to all matters 

specified in the protest as grounds for setting aside the 

grant, except with respect to such matters as to which the 

Commission, after affording protestant an opportunity 

for oral argument, finds, for reasons set forth in the 

decision, that, even if the facts alleged were to be proven, 

no grounds for setting aside the grant are presented." 

(emphasis added). 
The instant protest contains allegations of facts and conclusions drawn 
therefrom by the protestant. The facts alleged are, in substance, the 
same as facts which were alleged in pleadings filed by the protestant 
prior to the Commission's grant of the above-entitled applications. 
Upon consideration of these facts, the Commission then found that a 
grant of the applications would be in the public interest. We have 
given further consideration to the facts alleged in the protest and are 
not convinced at this point that even if these facts were proven, grounds 
are presented for setting aside our grant. Accordingly, oral argument 
will be held as on demurrer. 

11. A final question is presented as to whether we should stay 


the effective date of our grant of the above-entitled applications. In 
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this connection, Section 309(c) of the Communications Act provides 

that: 
"pending hearing and decision (of cases arising under 
this statute) the effective date of the Commission's 
action to which protest is made shall be postponed to the 
effective date of the Commission's decision after hearing, 
unless the authorization involved is necessary to the 
maintenance or conduct of an existing service, or unless 
the Commission affirmatively finds for reasons set forth 
in the decision that the public interest requires that the 
grant remain in effect, in which event the Commission 
shall authorize the applicant to utilize the facilities or 
authorization in question pending the Commission's de- 
cision after hearing." 

No facts or arguments are set forth in the oppositions to the instant 
protest to show either that the grant of the above-entitled applications 
is necessary to the maintenance of the existing service provided by 
Stations WGMS and WGMS-FM, or that the public interest requires 
that the grant remain in effect pending determination of the questions 
raised by the protest. Nor are we able, on the basis of the facts before 
us, to conclude that we would be warranted in denying a Stay in this 
case. Accordingly, the effective date of the grant must be postponed 
until a final determination is reached after the oral argument ordered 
herein. 

12. In view of the foregoing, IT IS ORDERED, That, effective 
immediately, the effective date of the grant of the above-entitled appli- 
cations is postponed pending a determination with respect to the protest 
of Lawrence M. C. Smith; that the petition for reconsideration herein 
is granted to the extent provided for below and is denied in all other 


respects; and that, pursuant to Section 309(c) of the Communications 


Act of 1934, as amended, the above-entitled applications ARE DESIGNATED 


FOR ORAL ARGUMENT at the offices of the Commission in Washington, 
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D.C. on the question whether, if the facts alleged in the protest were 
to be proven, grounds have been presented for setting aside the grant 
of said applications. 
13. IT IS FURTHER ORDERED, That the protestant and the Chief, 
Broadcast Bureau, are hereby made parties to the proceedings herein 
and that: 


(1) The oral argument shall commence at 10:00 A.M. 
on the 1st day of October, 1956, and shall be held 


before the Commission en banc; 


The parties intending to participate in the oral argu- 
ment shall file their appearances not later than Sep- 
tember 24, 1956. 

(3) The parties to the proceeding have until the date of 

oral argument to file briefs or memoranda of law. 

14. IT IS FURTHER ORDERED, That the applicants shall have 
until October 12, 1956 to effect a reassignment of the licenses and con- 
struction permit to the assignor. 

FEDERAL COMMUNICATIONS COMMISSION 
/s/ Mary Jane Morris 
Secretary 


Adopted: September 11, 1956 
Released: September 13, 1956 
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255 [Received Oct. 1, 1956] l 


MOTION TO VACATE ORDER POSTPONING EFFECTIVE 
DATE OF GRANT 


Comes now RKO Teleradio Pictures, Inc., Assignee in the above- 
entitled proceeding, and moves the Commission to vacate that portion 
of its Order of September 11, 1956 which postponed the effective date 
of the grant heretofore made by the Commission on July 18, 1956 of its 
consent to the assignment of the above-described station authorizations, 
pending a determination with respect to the protest of Lawrence M. C. 
Smith. 

In support of the Motion to Vacate, Assignee states as follows: 

1. The Commission's Order of September 11, 1956 found that 
protestant was a party in interest under the provisions of Section 309 (c) 
and had standing to protest the Commission's decision of July 18, 1956 
authorizing the assignment of licenses of WGMS and WGMS-FM. The 
Commission further found, however, that all of the facts and conclusions 
contained in the protest had been set forth in pleadings filed by the pro- 
testant prior to the Commission's grant of the above-entitled applica- 
tions and that the Commission had considered all of these facts prior to 
its determination "that a grant of the applications would be in the public 
interest.'' |The Commission indicated upon further consideration that 

256 they were not convinced that even if the facts were proven, grounds 
are presented for setting aside their grant. Accordingly, oral argument 
was scheduled as on demurrer. 

2. Since previous pleadings filed with reference to the protest did 
not contain allegations of facts showing that a stay of the Commission 
authorizations of July 18, 1956 should not be granted, the Commission 
was unable to find that the public interest required that the grant remain 
in effect pending determination of the questions raised by the protest. 
Assignee submits upon the basis of actual facts as they now exist that | 
the public interest requires that the operation of WGMS and WGMS-FM 


remain under the control of the Assignee pending a determination of the 


questions raised by the protest and that the stay granted by the Commission 
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should be vacated. 

3. In accordance with the representations contained in the original 
application for the Commission's consent to the assignment of licenses, 
Assignee has made material changes in the programming of WGMS. As 
an owned and operated station WGMS has become the outlet for the Mutual 


Broadcasting System! in the Nation's Capital and is now originating 


and/or broadcasting news programs, discussion programs and entertain- 
ment programs for and on behalf of the Mutual Network for an approximate 
total of three hours a day. These programs include such regular pro- 
grams as "The Reporter's Roundup, " the President's Press Conferences 
and special interviews with prominent government officials, which have 
not been regularly heard in Washington during the past years. 

257 4. In accordance with its basic representations, Assignee has 
instituted the policy of broadcasting completely separate programs on 
WGMS and WGMS-FM. WGMS-FM operates on an unduplicated basis 
from 6 a.m. to 1 a.m., Monday through Saturday and from 8 a.m. to 
1a.m., Sunday. The program format of WGMS-FM is the basic good 
music format which had previously been established by the Assignor. 

As a reSult of the unduplicated program service of WGMS-FM, there is 
available to the Washington audience all of the service previously ren- 
dered by the Assignor and the new service rendered by WGMS. 

5. In establishing the unduplicated program service now rendered 
over WGMS-FM and expanding the program service of WGMS, the 
Assignee has employed 24 additional persons. The increase in personnel 
includes 9 engineers, 3 staff announcers, 4 special talent, 1 newsman, 

1 public relations director and 6 additional people in the program, admin- 
istration and sales offices. In addition, the Assignee has replaced Mr. 
Underwood who resigned as program director as of the date of assign- 
ment. Insofar as the 24 persons are concerned, each left previous 
employment to join the Assignee's organization. While many of them 


were previously employed in the Washington area, others left positions 
/ : 

é Mutual had to effect the arrangements for a Washington outlet by 

August 5, 1956 when its previous affiliation agreement terminated. No 

other affiliation was available. 
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in Cincinnati, Buffalo, San Francisco and St. Louis to move to Washing- 
ton and accept employment with the Assignee. 

6. Assignee recognizes that the expenditure by Assignee of 
monies in the expansion of studio and transmitter facilities in the promo- 
tion of its operation of WGMS and WGMS-FM, and the accumulated and 
continuing losses that have resulted from the expanded program service 
are not determinative of the public interest. Assignee does submit, 
however, that where the additional service being rendered by the Assignee 
over the facilities in question results in operating losses in excess of 
$5, 000 a month and where the Assignor has indicated that it cannot or 
will not assume operating losses of this magnitude, these facts are rele- 
vant to any determination that the Commission may make with respect 
to the public interest. Assignee is advised that if the Assignor were 
required to assume responsibility for the operation of WGMS and WGMS- 
FM that it would place in effect its previous policy of duplicated pro- 
gramming and take such other steps as would be necessary to reduce 
the cost of operation. Assignee alleges that if the parties to the proceeding 
are required to comply with the Commission's Order to reassign the 
licenses and construction permits to the Assignor that the only result 
of such an assignment would be to deprive the Washington Metrppolitan 
Area of at least one program service. The area will either lose the 
programs of the Mutual Broadcasting System or the unduplicated program 
service of WGMS-FM or both. In addition, listeners throughout the 
United States will lose those programs which are now being originated 
by WGMS for and on behalf of the Mutual Broadcasting System. It is 
further submitted that the public interest cannot be benefited by the 
termination of employment of 24 persons who have been employed by 
Assignee to maintain the enlarged operations of the station in question, 
particularly where such dislocation will be of a temporary nature 
making it difficult, if not impossible, for the persons involved to 


secure interim employment. 


7. In the light of the foregoing facts, it is submitted that the 
program service being rendered by WGMS and WGMS-FM can only be 


«é 
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provided if the Assignee is permitted to continue their operation pending 
a determination of the questions raised by the protest and that the public 
interest requires that the grant reniain in effect pending a final 
decision by the Commission after oral argument. 

WHEREFORE, the premises considered, it is respectfully 
requested that the portion of the Order of September 11, 1956 postponing 
the effective date of the grant of July 18, 1956 be vacated. 

Respectfully submitted, 
RKO TELERADIO PICTURES, INC. 
By /s/ Thomas N. Dowd 


September 28, 1956 


| CERTIFICATE OF SERVICE] 
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[Received F.C.C. Oct. 2,1956] 


MOTION TO VACATE ORDER POSTPONING 
EFFECTIVE DATE OF GRANT 


Comes now the Good Music Station, Inc. (the Assignor in the 
above-entitled proceeding) and moves the Commission to vacate that 
portion of its Order of September 11, 1956 (released September 13, 
1956), set forth in paragraph 12 thereof, which postponed the effective 
date of the grant herein, heretofore made by the Commission on July 18, 
1956. 

As grounds for said motion, the Assignor states as follows: 

Ae The Commission originally granted the application herein 
on July 18, 1956, after having considered objections filed by Smith, 
which, as stated by the Commission, "set forth substantially the same _ 
matter that are contained in the protest," 1/ the Commission concluding 
that, despite said objections, "the public interest would be served by 
a grant of the application. " : 

2. In view of this prior determination of the Commission, it would 
seem that, even if all the facts alleged in the protest could be proven, 
no grounds have been presented for setting aside said grant, and that 
the Commission will so hold after the oral argument set for October 1, 
1956; and furthermore that, even if the Commission should find that the 
objections raised by Smith technically entitle him to a hearing, it is most 
unlikely to say the least that, after such hearing, the Commission would 
reach a result different from its conclusion of July 18, 1956. 

oa In the Senate Report on H.R. 5614, amending Section 309 (c) 
(1 RR 10:373) the Committee pointed out that, in determining whether or 
not to continue a protested grant in effect pending the protest proceeding, 
the Commission would have to consider 


"not only the need for the new service in question, 
but also the likelihood that the grant in question 


would ultimately have to be set aside."" (emphasis 
1 ei 


supplied 


1/ Page 4, footnote 2 of Memorandum Opinion of September 11, 1956. 
2/ Letter of Commission to Smith, July 18, 1956 (paragraph 4). 
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In view of the Commission's prior ruling disposing of all the 
matters raised in Smith's protest, we submit there is practically no 
likelihood that the instant grant will ultimately have to be set aside and 
that the Commission should not, therefore, postpone its effective 
date. 


Wrather-Alvarez Broadcasting, Inc, ,13 RR 974 
Coos County Broadcaster, 13 RR 625 
Donald F. Whitman, 13 RR 849 


4, Since taking over the said licenses and construction permit, 





RKO has made the program changes necessary to provide the types of 
services proposed in its application and, in particular, has established 
AM and FM services which are completely separate and independent. 
Assignor is advised and alleges that, to carry these two separate 
program structures, one on FM and a different one on AM, RKO has 
hired 24 additional employees for WGMS ; and that the increased costs of 
operation have caused the stations to operate at a loss of approximately 
$5,000 per month which RKO has been willing to absorb in order to con- 
tinue separate programs on the two stations. 

If the Assignor is required to resume operation of the stations, 
it will not be able to carry the heavy operating losses involved in 
continuing the two separate AM and FM operations established by RKO and 
will have to revert to a far less expensive type of operation in which the 
FM and AM stations would duplicate the identical program. This will 
mean the loss to the Washington audience of part or all of one or the other 
of the two services now being furnished, as well as the discharge of all 
of the new personnel recruited by RKO. Where such a loss of service 
would result from postponing the effective date of a grant, the public 
interest clearly requires that that grant remain in effect. 

IT IS THEREFORE SUBMITTED that that portion of the Commis- 
sion's Order of September 11 which postponed the effective date of 
the grant herein should be vacated; and 

IT IS FURTHER REQUESTED that, pending the Commission's de- 


cision on this motion, the date for reassignment of the authorizations 
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of WGMS and WGMS-FM be appropriately postponed. 
a * ae 3K 

October 1, 1956. 

[ Verification of M. Robert Rogers] 


* oe * ok a 


CERTIFICATE OF SERVICE 


* aK x 


ORDER 

At a session of the Federal Communications Commission held 
at its offices in Washington, D. C. on the 10th day of Cotober, 1956; 

The Commission having before it a motion to vacate, filed on 
October 1, 1956, by The Good Music Station, Inc., directed to our 
Memorandum Opinion and Order released September 13, 1956 in the 
above-entitled matter, a similar motion to vacate directed to the same 
Order by RKO Teleradio Pictures, Inc.; and 

IT APPEARING, That the reassignment of the license and construc- 
tion permit of Station WGMS, Bethesda, Maryland and the license of 
Station WGMS-FM, Washington, D. C. has been ordered to occur by 
October 12, 1956, by virtue of our order in this matter released 
September 13, 1956; and 

IT FURTHER APPEARING, That the time for filing oppositions 
to the aforesaid motions to vacate will not expire until October 10, 1956, 
that the time for filing replies to such oppositions will not expire until 


October 15, 1956 and that the Commission desires an opportunity to con- 


sider such oppositions and replies thereto as may be filed; 
IT IS ORDERED, by the Commission on its own motion that the 
date for the reassignment of the license and construction permit of Station 
WGMS and the license of Station WGMS-FM to The Good Music Station, 
Inc. IS CHANGED from October 12, 1956 to November 13, 1956. 
FEDERAL COMMUNICATIONS COMMISSION 
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/s/ Mary Jane Morris 
Mary Jane Morris 
Secretary 


Released: October 12, 1956 


296 
ASSIGNOR'S 
REPLY TO PROTESTANT'S OPPOSITION TO MOTIONS 
TO VACATE ORDER POSTPONING EFFECTIVE 
DATE OF GRANT 


Comes now The Good Music Station, Inc., Assignor herein, and 
makes the following Reply to the protestant's Opposition to the Motions 
to Vacate filed herein. 

I 

Under Sec. 309(c) of the Communications Act of 1934, as amended, 
the only question before the Commission on the Motions to Vacate is 
whether "'the public interest requires that the grant remain in effect" 
until the protest proceeding is concluded. 

In our Motions to Vacate we set forth the paramount public interest 
consideration involved in that question; viz: 

Ls The fact that RKO is presently offering two independent, 

unduplicated, services over WGMS and WGMS-FM. 

2. The fact that, as a result of offering these two independent, 
unduplicated services over WGMS and WGMS-FM, RKO is 
encountering operating losses in the neighborhood of $5, 000 
per month for the two stations. 

3. That although RKO is able and willing to absorb these 
losses, the Assignor does not have the means to carry them 
if it were forced to take the stations back. 

4. That if it were forced to take the stations back, even for a 
limited period, the Assignor would have to reduce the 


operating expenses of the station in order to eliminate the 
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operating loss; and that the only way to do this would be to 
revert to a single service that would be duplicated on both 
AM and FM for the entire broadcast day of both stations. 
That, for the foregoing reasons, "the public interest requires 
that the grant remain in effect"; since, if the grant were 
vacated and the stations returned to the Assignor, the primary 
result would be that one service which is presently available 
to the Washington audience would be lost. 

The protestant has chosen to interpret the above as meaning that, if 
the stations are returned to the Assignor, both will automatically revert 
to the good music format which was duplicated on both stations prior to 
the transfer. He urges the Commission to return the stations to the Assig- 
nor in the hope that, upon such return, the AM Station will revert to the 
good music format which is now being featured on the FM Station. 

This argument fails in two respects: 

First, because it cannot be in the public interest for the Commission 
to attempt to do indirectly what it cannot do directly, i.e., dictate 
program content to a licensee. 

Second, because if the stations were returned to the Assignor the 
duplicated service that it would carry on its stations would be the 


service that is presently being carried on AM and not the good music 


service that RKO is now providing over the FM station. The Assignor 


would, of course, have to treat any return of the stations as being only 
temporary, pending the resolution of the protest proceeding, and under 
those circumstances would not want to create a temporary disestablish- 
ment of the station's present principal service. This is in line with 

the determination made while the Assignor was investigating what its 
position would have been if the October 12 deadline had remained in 
effect; that, even though the Assignor resumed full control of the stations, 
business considerations would require it to continue the AM service 
substantially in line with its present format; that it would be that service 
that would be duplicated on both stations; and it would be the good music 
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service, presently available over FM, that would be temporarily lost. 


II 

Smith argues that the monthly loss; which RKO is presently bearing 
"indicates that the good music service of WGMS-FM, when operated 
separately from the AM station, is economically infeasible and likely to 
be abandoned."’ RKO, of course, has the means to bear these losses in 
Washington and has an incentive in that it could ultimately recoup such 
losses from the profits of the good music network which is now in the 
planning stage. The Assignor, however, cannot afford these losses and 
has no such means of recouping them. If the stations were temporarily 
returned to it, it would have to operate them at the lowest possible cost 
consistent with the requirements of the public interest, by duplicating 
A.M and FM services, with the resultant loss of the good music service 
which RKO, in accordance with its representations to the Commission, 


is presently furnishing over WGMS-FM. 


Ii 
Smith urges the Commission to return the stations to the Assignor 
in order to help him in his Delaware action, and to protect his position 
in the protest proceeding. However, the Commission will decide the pending 
motions according to the dictates of the public interest; and Smith's 
private interests are of no more relevance tosuch a determination than 


those of the Assignor or Assignee. * 


IV 
Smith argues that the parties concluded the transfer of the stations 


in undue haste; and urges the Commission to punish them for not having 


* Although Smith filed his action in Delaware on April 3, 1956, and 
his request for injunctive relief has been pending since that date, he has 
never sought a temporary restraining order or preliminary injunction in 
that action. Even if his personal interests were relevant to this proceed- 
ing, his failure even to ask The Delaware court to maintain the status 
quo is evidence either that he does not seriously want such relief or else 
that he recognizes that he is not entitled to it. 
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waited until his protest was filed and determined. Actually, the original 
agreement for the sale to RKO provided that the application for transfer 
of control would be filed with the Commission about April 2, 1956, so 
that in the normal course of affairs a transfer could have been made no 
later than May 15. RKO had requested this time schedule because the 
Mutual affiliation with WWDC was scheduled toexpire on July 31, 1956; 
and it was planned to institute the full Mutual schedule on WGMS on 
August 1, 1956. 

As things worked out, the transfer application could not be filed 
until May 21, 49 days later than originally contemplated; and when 
Commission consent was announced on July 19, 1956, the parties 
closed at once so that RKO could make the necessary arrangements 
for starting the Mutual programs on the station beginning said August I, 
1956 date. 


V 

Smith finds fault that none of the facts on which the Motion to 
Vacate are based were set out in the Oppositions filed against the 
original Protest -- but they became apparent only after these Oppositions 
had been filed. Smith also raises numerous procedural arguments 
intended to show that the Motions to Vacate were filed too late or that 
somehow the Commission has lost jurisdiction or power to vacate its 
order. However, all of these arguments are amply answered by reference 
to the Commission's action in Sunshine Broadcasting Company (KTSA) 
Docket 11762 (Memorandum Opinion and Order of September 6, 1956, 
released September 7, 1956, FCC 56-871), where the Commission 
rescinded its order staying the effective date of the grant on the basis of 
facts set forth for the first time in a pleading filed after the entry of the 
Order appealed from.* 


* In the Sunshine case the pleading was denominated a "Petition for 
Reconsideration." Although the instant pleadings are captioned as Motions, 
they, also, were filed within the 30-day period during which a party may 
request reconsideration of an adverse order. 








300 Verification of M. Robert Rogers. 
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CONCLUSION 

All of these arguments, however, are secondary to the one issue 
before the Commission. The question the Commission has to answer is 
whether the public interest requires that the grant of its consent to the 
assignment of the WGMS authorizations to RKO remain in effect. We 
submit that inasmuch as the revocation of that grant will cause the dis- 
establishment and deletion of an existing, independent service, there can 
be no doubt as to what the public interest requires. 

ak co * x x 3K 


October 14, 1956. 


* a is * * BE 


CERTIFICATE OF SERVICE 


* ak K * ae * 


MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioners Hyde, Bartley and Lee concurring 
in part and dissenting in part and issuing state- 
ments; Commissioner Doerfer dissenting and issuing 
a statement. 


se The Commission has before it for consideration (a) the 
Commission's Memorandum Opinion and Order released September 13, 
1956 (FCC 56-870, Mimeo No. 35755) designating the above-entitled appli- 
cations for oral argument, postponing the grant of the applications, and 
ordering that reassignment of the licenses and construction permit to the 
assignor be effected by October 12, 1956; (b) motions to vacate the Order 
postponing the effective date of grant, filed by Assignee on September 28, 
1956 and by Assignor on October 1, 1956; (c) the Commission's Order 
released October 12, 1956, (FCC 56-980, Mimeo No. 36667) extending the 
date of reassignment from October 12, 1956, to November 13, 1956; (d) 
opposition to the motions to vacate, filed on October 9, 1956, by Lawrence 
M. C. Smith (Protestant); (e) reply to Protestant's opposition, filed on 
October 15, 1956 by Assignor; (f) the Order of the United States Court of 
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Appeals for the District of Columbia Circuit dated October 25, 1956; 
and (g) the transcript of oral argument and the briefs of the parties filed 
pursuant to Commission order. 

2. The Commission proposes first to consider what disposition 
is to be made of the protest in the light of the facts alleged and the oral 
argument held October 1, 1956. Careful consideration of these matters 
satifies us that certain of the facts alleged, if proven, could provide 
grounds for setting aside the grant and that an evidentiary hearing is 
necessary to a resolution of the matters. In a subsequent order the 
issues to be heard will be specified, and at that time the Commission will 
decide which, if any, of protestant'’s issues should be heard, whether 


any of them need to be redrafted, and whether any further issues need be 


prescribed. Other details of the evidentiary hearing will also be described 


in that order. 


3. The next problem to be considered is whether the grant of 


the assignment should be stayed thus requiring reversion of the construction 


permits and licenses to the assignor or whether, in response to pleadings 
filed, the assignee should be permitted to continue operation of the sta- 
tions. The fact situation involved in this proceeding has been stated 

in the Commission's Memorandum Opinion and Order released September 
13, 1956. In brief, the above-entitled applications were granted by the 
Commission without a hearingonJuly 18, 1956; a protest of the grant was 
filed on August 7, 1956 by Lawrence M. C. Smith; and, on September 13, 
1956, the said applications were designated for oral argument on the 
question whether, if the facts alleged in the protest were to be proven, 
grounds would exist for setting aside the grant of the applications. 

The Order of Designation also stated that ''No facts or arguments are set 
forth in the oppositions to the instant protest to show either that the 

grant of the above-entitled applications is necessary to the maintenance 
of the existing service provided by Station WGMS and WGMS-FM, or 

that the public interest zequires that the grant remain in effect pending 
determination of the questions raised by the protest. Nor are we able, 


4* 4 
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on the basis of the facts before us, to conclude that we would be warranted 
in denying a stay in this case. Accordingly, the effective date of the grant 
must be postponed until a final determination is reached after the oral 
argument ordered herein."' The applicants were, accordingly, ordered 

to effect a reassignment of the licenses and construction permit to the 


assignor by October 12, 1956. 


4, On October 12, 1956, a motionto vacate the order postponing 


the effective date of grant having been filed by both the assignor and the 
assignee, the Commission extended the date for effecting reassignment 
from October 12, 1956 to November 13, 1956, for the reason that all plead- 
ings relating to the motions to vacate had not been received and time was 
required for their study. The protestant thereupon filed an appeal in 
the United States Court of Appeals for the District of Columbia Circuit, 
from the Commission's actions postponing until October 12, 1956 and 
then November 13, 1956, the date upon which the reversion of WGMS 
and WGMS-F®M to the assignor was to be consummated. As a result of 
this Appeal, the Court ordered on October 25, 1956 that the Commission 
".,.cause reassignment of the license and construction permit for those 
stations [WGMS and WGMS-FM] to be effectuated within seven days unless 
within that time the Commission in some other manner complies with the 
pertinent provisions of Section 309 (c) ....' The Court's mandate thus 
makes it clear that compliance with other pertinent provisions of Sec- 
tion 309 (c) of the Act may be an acceptable alternative to reassignment 
of the authorizations of stations WGMS and WGMS-FM. 
5. The applicable portion of Section 309 (c) of the Act which sets 
forth alternative courses of action for the Commission onthe question 
of reassignment states as follows: 
". . . pending hearing and decision (of cases arising under 
this statute) the effective date of the Commission's action to 
which protest is made shall be postponed to the effective date 
of the Commission's decision after hearing, unless the auth- 


orization involved in necessary to the maintenance or conduct 
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of an existing service, or unless the Commission affirmatively 
finds for reasons set forth in the decision that the public in- 
terest requires that the grant remain in effect, in which 

event the Commission shall authorize the applicant to 

utilize the facilities or author ization in question pending the 
Commission's decision after hearing." 

6. We are of the opinion that those facts stated in the pleadings 
before us are sufficient to graise a question as to whether the public 
interest rajuires that the grant of the above-stated applications remain in 
effect. The first question before us, however, is whether the motions to 
vacate are procedurally acceptable. As indicated in paragraph 3, supra, 
neither assignor nor assignee, in their oppos itions to the protest, set 


forth any facts or reasons as to why the authorizations here in question 


should not be stayed. L/ The protestant argues that any opposition to 


a stay of the effective date of grant must be filed within the ten-day 
period allowed for filing oppositionsto the protest; that the present motions 
to vacate were filed after such period; and that they are, therefore, not 
timely filed. In addition, protestant asserts that the said motions to 
vacate are unsupported by evidence that lateness was caused by newly- 
discovered evidence or by circumstances beyond the control of the 
assignor or assignee and that they should, therefore, be denied. 

a: Pleadings, such as the instant motions to vacate, which are 
directed to Commission actions affecting adversely the interests of the 
pleader are governed by Section 405 of the Act, which section states in 
pertinent part as follows: 

"After a decision, order, or requirement has been made by 
the Commission in any proceeding, any party thereto, or 
any other person aggrieved or whose interests are adversely 
affected thereby, may petition for rehearing .... Petitions 
for rehearing must be filed within 30 days from the date 
upon which public notice is given of any decision, order, 

or requirement complained of ....Rehearings shall be 


1/ The protest requested that the Commission "...stay the effectiveness 
of its grant made July 18, 1956, or rescind the grant." 
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governed by such general rules as the Commission may 

establish except that no evidence other than newly-dis- 

covered evidence, evidence which has become available 

only since the original taking of evidence, or evidence 

which the Commission believes should have been taken 

in the original proceeding shall be taken on any rehearing." 

Sectim 405 of the Act thus makes it clear that any person "aggrieved 
or whose interests have been adversely affected" may petition within 30 
days for rehearing or reconsideration of any Commission "decision, 
order, or requirement."’ Moreover, the Commission has in previous 
cases exercised its authority to reconsider determinations made in 
protest cases. [O. R. Mitchell Motors, 14 Pike & Fischer, RR 472; 
WHEC, Inc., 9 Pike & Fischer, RR 174a, rev'd on other grounds, sub 
nom, Federal Broadcasting System, Inc. v. Federal Communications 
Commission, 96 U.S. App. D C. 260, 225 F. 2d 560, cert. den. 350 
U.S. 923.] In the present case, assignor and assignee filed their 
motions to vacate well within the 30-day period allowed by the Act. 
The fact that thepleadings involved were denominated "Motions to Vacate" 
rather than "Petitions for Reconsideration" is of no effect since it is 
evident that they sought reconsideration of the Commission's previous 
order staying the effectiveness of the grant of the assignment applica- 
tions. 
8. The sole remaining procedural question is that posed by protes- 

tant's argument that the applicants make no claim that their motions 
are based on newly-discovered evidence or are otherwise justified by 
circumstances beyond their control. It is not clear whether protestant 
relates this argument to Section 309(c) of the Act and Section 1. 730 
of the Commission's Rules or to Section 405 of the Act. Since, however, 
the motions to vacate are clearly governed by Section 405 of the Act 


(see paragraph 7, supra), we need only to consider protestant's argument 


as it applies thereto. Here, again, the language of the Act is clear, 


permitting the Commission to c.-nsider not only newly-discovered 





46 


evidence, but also evidence which has become available since the original 
taking of evidence or evidence which the Commission believes should 
have been taken in the original proceeding. In the present case, assignor 
alleged, in reply to protestant's opposition to the motion to vacate, 

that the facts stated in such motion became apparent only after opposi- 
tions to the protest had been filed. Even if this allegation be discounted, 
however, it is apparent that the factors presented in the motions to 
vacate may impinge upon the public interest and, as such, should have 
been taken cognizance of by the Commission in its original examination 
of the protest. Such factors are, therefore, a proper subject for 
consideration by the Commission at this time, under the provisions 

of Section 405 of the Act (see paragraph 7, supra) even though it be 
assumed arguendo that they may have been in the possession of the 
assignor, though not before the Commission, at the time opposition 

to the protest was filed. 

9 The Commission has reconsidered its conclusion that the 
public interest does not require that the grant of the assignment applica- 
tion remain in effect pending determination of the protest proceeding. 
The provisions of Section 309(c) which require the public interest finding 
may be applied in light of what is involved in the application being pro- 
tested. The instant matter involves assignment of construction permits 
and licenses from one owner to another owner. We believe that where 


such an assignment takes place, this action may be an indication that 
5 aceon Iney De ah eee 


D the assignor is no longer willing to assume his responsibilities as a station 
assignor is no longer willing to as , 


~— 


licensee by the continued operation of said stations and that he desires 


to relieve himself of further efforts in these directions by effecting a 


307 transfer of license. The public interest requires that operation of 
already licensed stations should be continued by persons who are actively 
and genuinely interested in providing service, in serving the public, 
and in doing these in the light of the responsibilities imposed on licensees 
of this Commission by the Communications Act. A majority of the 
owners of the assignor of WGMS and WGMS-FM have by the sale of the 
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stations shown their unwillingness to bear the burden of continued opera- 


tion in the public interest. The pleadings indicate that this reluctance 


ja > 
ee, is of a continuing nature, for the assignor has stated in the motion to 


$s 
{ Waeate and in the reply t to the opposition thereto that if required to resume 
| ‘operation of the station it would not do so in accoradnce with its earlier 


Zepeesen ations to the Commission made prior to the assignment. Indeed, 


errecee ene weram se 


assignor will not broadcast both a network and a good music format, as 
| promised by the assignee, but will discontinue the good music format 
| altogether and limit itself entirely to a network type operation on both 


' stations. On the other hand, RKO Teleradio h onstrated that it 


is desirous of assuming these responsibilities. Moreover, in the instant 
case the charges made by the protestant have been directed primarily 
against the assignor rather than toward the qualifications of the assignee; 
protestants' charges of fraud are based upon allegations that the majority 
stockholders, in control of the corporation, breached their fiduciary 
relationship with a minority stockholder. In view of the foregoing facts 
the Commission believes that in this case involving the assignment of 
construction permits and licenses the public interest requires that the 
grant remain in effect and that operation of the stations be continued by 
RKO Teleradio pending determination by the Commission of the protest 
proceeding. 

Accordingly, IT IS ORDERED, This 31st day of October, 1956, 
that the Motions to Vacate ARE GRANTED; that in accordance with the 
Order of the Court of Appeals those portions of the Commission's Memo- 
randum Opinion and Order of September 13, 1956 and Order of October 12, 
1956 which delayed reassignment to the assignor ARE SET ASIDE; that so 
much of the aforesaid September 13, 1956 Memorandum Opinion and 
Order as postponed the effective date of the grant of the assignment 
application pending decision in the hearing on the protest IS SET ASIDE; 
that the assignee herein IS AUTHORIZED to continue operation of the 
facilities in question pending the Commission's decision after hearing; 
and that an evidentiary hearing on the protest WILL BE HELD upon 
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issues and at a time and place to be specified in a subsequent order. 
FEDERAL COMMUNICATIONS COMMISSION* 


Mary Jane Morris 
Secretary 


Released: November 1, 1956 


*See attached statements of Commissioners Hyde, Bartley and 
Lee. 


See attached dissenting statement of Commissioner Doerfer. 


308 STATEMENT OF COMMISSIONERS HYDE AND BARTLEY 
We dissent to those portions of the Commission's Order which have 
the effect of authorizing the assignee to continue operation of the facilities 


pending decision after hearing. 


STATEMENT OF COMMISSIONER LEE 


Commissioner Lee dissents in part and concurs in part: I 
would dismiss the protest on its merits on the existing record. However, 
since the majority has ordered an evidentiary hearing, I would agree 
only to the extent that there should be no reversion pending disposition 


of such hearing. 
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~ COUNTERSTATEMENT OF THE CASE 


On May 21, 1956, the Good Music Station, Inc. (GMS), as assignor, 
and RKO Teleradio Pictures, Inc. (RKO), as assignee, filed an applica- 
" tion with the Federal Communications Commission (Commission) for ap- 

proval of the proposed assignment of the authorizations of Station WGMS 
” in Bethesda, Maryland, and WGMS-FM in Washington, D.C. (R. 1-91). 
On June 11, 1956, prior to Commission action on the application, Ap- 
pellant, a 16-2/3% stockholder in the assignor corporation, filed ob- 
jections to the assignment and requested that a hearing be held on the 
application (R. 92-131). After consideration of Appellant's objections, 


the Commission determined that a grant of the requested assignment 


would be in the public interest. Accordingly, the application was granted 





2 


on July 18, 1956 (R. 186 G). On the same day, the Commission notified 
Appellant of its action and of the underlying public interest considerations 
(R. 185-186). 


Pursuant to this consent of the Commission, the assignment was 
duly consummated on July 19, 1956; and, having received the station 
authorizations and title to the physical assets thereof, RKO took over 
operation of the stations. On August 17, 1956, Appellant, pursuant to 
Sections 309{c) and 405 of the Communications Act of 1934, as amended, 
filed with the Commission a Protest and Petition for Reconsideration 
of the Commission's action granting without hearing the assignment ap- 
plication (R. 188-201). The only grounds asserted in this pleading were 
those which the Commission had previously considered adversely to 
him, as noted in its letter to him on July 18, 1956, namely, that the 
transaction constituted fraud against the assignor corporation and Ap- 
pellant; that Appeliant had instituted suit in Chancery Court, Wilmington, 
Delaware, to enjoin the assignment; and that a change from the pro- 
gramming previously offered by GMS to that proposed by RKO was not 
in the public interest. (R. 185, 188-200.) 


On September 11, 1956, by Memorandum Opinion and Order, the 
Commission held that Appellant was a party in interest and that the 
protest met the procedural requirements of Section 309(c). It designated 
the protest for oral argument to determine whether "even if the facts 
alleged were to be proven, no grounds for setting aside the grant are 
presented."" The Commission also suspended the effective date of the 
grant of its consent to the assignment, pending a final decision on the 
protest and ordered that the authorizations involved he reassigned to 
GMS by October 12, 1956 (R. 234-241). The Commission, en banc, 
heard oral argument on October 1, 1956 (Tr. 1-68). 


Prior to that time, on September 28 and October 1, 1956, RKO 
and GMS filed motions to vacate that part of the September 11, 1956 
Order of the Commission which suspended the effective date of the 
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assignment pending outcome of the protest proceedings (R. 255, 280). 
They alleged that the public interest required the assignment to remain 

in effect until the disposition of the protest proceeding. They pointed out 
to the Commission that assignee was now offering the public two inde- 
pendent, unduplicated broadcast services over WGMS and WGMS-FM 
instead of the identical programming carried by the stations prior to 

the assignment; that as a result of the increased staffs and other facilities 
required to operate these two unduplicated services, the assignee was 
presently encountering operating losses of approximately $5, 000 per 
month for the two stations; that the assignee was able and willing to 
absorb these losses, but that if the stations were reassigned to the as- 
signor, the latter would not have the means to absorb such losses; that 

if assignor were forced to take the stations back, even temporarily, it 
would be necessary to reduce operating losses; and that such reduction 
could be accomplished only by reverting to the practice of duplicating 

the same broadcast service over the AM and the FM stations; and finally 
that the result of these facts would be that the listening public would be 
deprived of one broadcast service which is presently available to it. 
Appellant filed an opposition to these motions on October 9, 1956 (R. 284). 
On October 12, 1956, the Commission released an Order continuing the 
date by which the reassignment of the station authorization would have 

to be effectuated from October 12, 1956, as then scheduled, to November 13, 
1956, in order to have the opportunity to consider the motions to vacate 


and related pleadings, some of which were still to be filed (R. 291). 


On October 12, 1956, Appellant filed notice of appeal (Case No. 
13571) in this Court from the Commission's Order of July 18, 1956, 


granting the assignment without hearing! and from the September 13 


October 12 Orders insofar as they allowed first thirty and then an 


He has apparently abandoned that portion of his appeal. In view of the fact that he himself filed 
a protest against the July 18 Order and a hearing on the protest was, in fact ordered, the portion of the 
appeal directed to the validity of the grant without a hearing is clearly subject to dismissal. 
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additional thirty days for reassignment; Appellant also asked the Court 
for temporary relief vacating the last two Orders of the Commission. 
Pursuant to the latter request, the Court, on October 25, 1956, ordered 
the Commission to "cause reassignment of the license and construction 
permit for those stations to be effectuated within seven days unless within 
that time the Commission in some other manner complied with the 


pertinent provisions of Section 309(c)." 


Within the prescribed seven days, the Commission took action 
pursuant to the Court's Order. On the basis of the pleadings then before 
it (which pleadings had not been before it on September 11), the Com- 
mission, on November 1, 1956, determined that the public interest re- 
quired that the grant of the assignment remain in effect pending hearing 
on the protest (R. 303-311). 


On November 30, Appellant filed a notice of appeal to this Court 


from the November 1, 1956 Order of the Commission insofar as such 
Order permitted the assignment to remain in effect pending the outcome 
of the protest hearing. This is Case No. 13,627. Meanwhile, on 
November 5, 1956, Appellant asked the Court for further temporary 
relief vacating the Commission's Order of November 1, 1956. In an 
Order of November 19, 1956, included in Appendix A of Appellant's brief, 
the Court granted such relief and ordered the Commission to cause re- 
assignment to GMS of the authorizations of Stations WGMS and WGMS- 
FM. 


Cases 13,571 and 13,627 have been consolidated for the purpose 
of the instant appeal. 





SUMMARY OF ARGUMENT 


Although, in the absence of a factual showing initially, the 
Commission was unable to find that the public interest required 
the protested grant to remain in effect, it was not thereby pre- 
cluded for all time from reconsidering the original negative deter- 
mination. Contrary to Appellant's contention, the Commission 
was authorized, in the light of facts which were subsequently 
brought to its attention, to reach an affirmative public interest 
finding from which it properly concluded that the assignment 


should remain in effect in the interim. 


The Commission continued to have jurisdiction of the stay order 
at the time it undertook to reconsider its previous action. Having 
such jurisdiction, Section 405 of the Act provided the Commission 
with authority to reconsider and modify its earlier action which 
it found to be erroneous. Section 405 requires the Commission 


to entertain petitions for rehearing within thirty days of a decision 


or order in any proceeding. Section 309(c), the protest provision, 


was enacted contemporaneously with the reenactment of Section 405. 
There is nothing in the legislative history to indicate that Congress 
intended to exclude orders in protest proceedings from the rehearing 


and reconsideration provisions of Section 405. 


Moreover, as an inherent part of the performance of its quasi- 
judicial functions, the Commission has the power, within a reasonable 


period, to re-examine actions theretofore taken in order to make 
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' certain that such actions are consistent with the statutory standard of 
public interest. Indeed, even apart from the requirements of Section 
405, this Court has emphasized repeatedly that the Commission has 
the continuing obligation to consider changes in circumstances 
affecting the public interest so long as it retains jurisdiction over 


the matter. 


The Commission's Order of November 1 was adequately sup- 
ported by the public interest findings which it made. Its inference 
of an unwillingness on the part of the assignor to operate the 
stations was only one facet of the total picture which it took into 
account. The Commission has never concluded, as Appellant states, 
that the mere fact of sale demonstrates such unwillingness on the 
part of the seller to bear the burden of continued operation that 
the public interest will be better served by permitting the assignee 
to retain the facilities. Its Order of November 1 is grounded on 
other, more compelling, considerations. Among the other reasons 


for not directing the assignee in the instant case to reassign the 


facilities during the interim period was the fact that the assignor 


would be unable to continue the unduplicated AM and FM services 
which the assignee stood ready to provide to the listeners of the 


two stations. 
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ARGUMENT 
Introduction 


In our view, the instant appeal presents essentially only two ques- 
tions. The first may be stated as follows: If, in its original action ona 
protest, the Commission is unable to find that the public interest does 
not require the protested grant to remain in effect pending the outcome 
of the protest proceedings, is it thereby precluded from later reconsid- 
ering and making an affirmative public interest finding in the light of 
new facts brought to its attention and concluding that the grant should 
remain in effect pending the determination of the protest? If the answer 
to this first question is that the Commission lacks authority to reconsider 
its original determination, the Commission's Order of November 1, 1956 
is clearly invalid. If, however, the Commission may reconsider and 
change its earlier decision, the second question before the Court is 
whether the Commission's Order of November 1, 1956 is arbitrary and 
capricious, as Appellant contends, or has a reasonable basis of support 


in the Commission's findings. 


The other question which Appellant seeks to argue, to-wit, whether 
the thirty or sixty day period which the Commission allowed the parties 
in which to effectuate the retransfer constituted an unreasonably long 
time is, if not moot, at least of no decisional significance in the context 
of these appeals. The outside limit of that time period has long since 
elapsed. [If the Court should decide that the Commission acted within 
its authority in undertaking to reconsider at all and should further uphold 
as valid the Commission's Order of Nuvember 1, allowing the grant to 


remain in effect, the propriety of the a interval allowed to effectuate 


reassignment will not be pertinent. Conversely, if the Court should 
hold that the original decision was irrevocable or that the Order of 
November 1 is invalid for any other reason, Appellant will have won his 
case. No useful purpose would be served, therefore, in attempting to 


delineate the boundaries of reasonableness with respect to the time needed 





to effectuate a reassignment. . 


This brief, therefore, will deal with the only two dispositive ques- 


tions which are present in this appeal. 


I. THE COMMISSION HAD AUTHORITY TO RECONSIDER 
ITS ORIGINAL DECISION WITH RESPECT TO THE STAY. 

Appellant contends (Br. 16-18) that, having on September 11, 1956, 
ordered a stay of its Order of July 18 (that is, a postponement of the 
effective date of its consent to the assignments), the Commission there- 
after lacked power to vacate the stay. The gist of his argument is that 
the Commission had but a single opportunity to make a finding pursuant 
to Section 309(c) as to whether or not the public interest required the 
protested grant to remain in effect during the pendency of the protest 
proceedings. Having once made a decision that the grant should not 
remain in effect, the Commission was foreclosed, according to Appel- 


lant, from any further consideration of the matter. 


The premise relied upon by Appellant for his insistence upon this 
inflexible rule is that the Commission is obliged to reach a decision on 
the question of a stay within 30 days after the protest is filed, simul- 
taneously with its determination as to whether or not the protest meets 
the requirements of Section 309(c). Granted, however, that a decision 
on the stay, as well as all other aspects of the protest, must be reached 
within 30 days, the real question is whether a decision on the Stay is 
then frozen for all time, regardless of any pertinent public interest con- 


siderations which may subsequently come to the Commission's attention. 


A short answer to Appellant's argument on this point is that the 
Commission did, in fact, originally determine the question of a stay 
Simultaneously with its determination of whether Appellant was a party 


in interest. Upon subsequent reconsideration, in the light of new facts 


Appellant concedes (Br, 9) that the reassignment need not be made instantaneously but that the 
test of reasonableness applies. 
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which were adduced, it determined that a stay would be contrary to the 
public interest and, therefore, vacated its previous action. In substance, 
therefore, what the Commission did was to substitute nunc pro tunc an 
order denying a stay which it would not have issued in the first place if 
all the facts had then been before it. Manifestly, this action does not 
violate any requirement that the question of a stay and the question of 
whether a protestant be a party in interest be determined simultaneously 


unless we are forced to conclude that the Commission may never, upon 


reconsideration, correct an error upon its own motion or upon motion of 


interested parties, despite the fact that jurisdiction over the contested 


order remains in the hands of the Commission. 


It is our position that not only is there no statutory prohibition 
against reconsideration or modification by the Commission of earlier 
action so long as it retains jurisdiction of the matter, but that the statu- 
tory scheme expressly contemplates authority on the part of the Commis- 
sion to make such changes if it finds its earlier action to be erroneous 


or in need of modification because of intervening events. 


As a general principle of judicial or quasi-judicial administration, 
any court or administrative agency inherently has the power, within some 
reasonable time, to take a second look at its action in order to make 


sure that it conforms with statutory or other legal standards. 


It is well established, as this Court has noted, that "the power to 
reconsider is inherent in the power to decide."' Albertson v. Federal 
Communications Commission, 87 U.S. App. D.C. 39, 182 F. 2d 397 
(1950). And as the court in Shein v. United States, 102 F. Supp. 320, 
323 (D.N.J., 1951) aptly stated: 


"The very nature of our American practice has 
been that an aggrieved party may always have 
opportunity to say 'You made a mistake." If 
upon deeper research, fuller reflection and con- 
sideration the judicial or quasi-judicial body 
would see a mistake but persist in it, this would 
amount to mere obstinacy or stubbornness and 
foster the highest form of injustice." 
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We submit that in this instance the Commission had the prerogative, and 
even the duty, to entertain bona fide motions to vacate a stay which has 
been granted at any time such Stay is in effect, just as the court enter- 
tains motions to vacate or alter orders which it has entered granting 


temporary relief. 


On September ii the Commission properly stated that it did not 
have before it any facts which would warrant it in holding that the public 
interest required the assignment to remain in effect. Accordingly, 
under Section 309(c), it directed reassignments. Subsequently, within 
the 30 days permitted by the Statute (Section 405) and the Commission's 
Rules, facts were presented to the Commission which had a direct bear- 
ing on the public interest in having the stations operated by the assignee, 
rather than the assignor, during the interim period. It is not material 
whether or not the parties may have been remiss in not bringing these 
facts to the Commission's attention in the first instance. Actually, 
most of the facts were "newly discovered" in the sense that they reflected 
to a great extent the actual experience of the assignee in operating the 
stations during the month of September, 1956. The important consider- 
ation, however, is not to penalize or reward private parties, but to 
ascertain and promote the paramount public interest which, as this 
Court has repeatedly noted, is the basic consideration in a protest pro- 
ceeding. "It is clear, of course, that the protest procedure is not, as 
such, designed to develop comparative considerations. It is one de- 


signed to vindicate the public interest through an examination of alleged 


defects in the outstanding grant." Federal Broadcasting System v. 
Federal Communications Commission, 96 U.S. App. D.C. 260, 225 F. 2d 
560, 565 (1955). Congress explicitly recognized in Section 309 (c) that 

if "the public interest requires that the grant shall remain in effect," 


the Commission shall authorize the assignee to operate the facilities 


pending a determination in the protest proceedings. 
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It would be unreasonable to suppose that when Congress granted 
the Commission this discretion to act in the public interest, it intended, 
at the same time, to limit it to only those considerations of public inter- 
est which could be ascertained and established within the ten days 
afforded by the Commission's Rules for filing an opposition to a protest, 
and to preclude it from considering other public interest considerations 
ae no matter how compelling -- that might subsequently occur or become 
apparent. Section 309(c) was originally enacted in 1952 as part of the 
so-called McFarland amendments. These amendments also changed 
Section 405 of the Act, the section relating to rehearings. The language 
of Section 405 was general and all-inclusive. It required the Commis- 
sion to entertain petitions for rehearing filed by interested parties with- 
in thirty days of a "decision, order or requirement in any proceeding." 
Although Section 405 was reenacted contemporaneously with the enact- 
ment of Section 309(c), no suggestion appears in the amendments them- 
selves or in their legislative history that actions in protest proceedings 
under Section 309(c) were to be excluded from the Commission's newly 
confirmed authority to rehearing and reconsideration of any decision or 
order.” And, as the Commission pointed out in its Memorandum Opinion 
and Order of November 1, Section 405 of the Act expressly provides that 
the Commission may consider on rehearing not only newly discovered 
evidence or evidence which has become available since the original 
taking of evidence, but 'tevidence which the Commission believes should 


have been taken at the original proceeding." 


Appellant's argument that Section 405 is inapplicable because a 
stay order of the Commission is interlocutory is specious. If, as 


Appellant contends, such an order is of such interlocutory nature as not 


3 Even if the Communications Act had made no express provision for reconsideration or rehearing 
of earlier action, we believe that the Commission would nevertheless have been authorized, as an in- 
herent part of its functions, to apply its rules permitting petitions for rehearing. Although analogous 
statutes have been silent as to rehearing, this Court has upheld the power of an administrative agency to 
reconsider previous action. Cf. Braniff Airways v. Civil Aeronautics Board, 79 U.S. App. D.C. 341, 
147 F, 2d 152 (1945). A fortiori, when a statute contains such an explicit and all-inclusive provision, 





such as Section 405, the agency may properly entertain a motion in the nature of a petition for recon- 
sideration and reverse earlier determinations. 

Note that in other situations, also, the Commission has interpreted the Act as giving it the power 
to reconsider a stay order entered on a protest in a transfer proceeding. O.R. Mitchell Motors, 14 Pike & 
Fischer RR 85. 
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to be the proper subject of reconsideration by the Commission, certainly 
it lacks the degree of finality as to be the subject of an appeal to this 
Court. Therefore, if Appellant is right as to the inapplicability of Sec- 
tion 405 on this ground, his appeal from the Commission's Order with 


respect to the stay must be dismissed by the Court on the same ground 


If Appellant concedes, as of course he must, that the public 
interest is the touchstone of Commission action in this as well as other 
areas of its discretion, it would be anomalous to freeze a stay order 
regardless of events which may come to the Commission's attention 
after its original action. If Appellant's argument as to the absence of 
power to reconsider were adopted, the results would be far-reaching. 
Assume that A, an individual licensed to operate the only station ina 
particular community, obtains Commission approval to assign the 
license to XYZ Corporation and such assignment takes place. The grant 
is then protested. Since the Commission is unable to find that the public 
interest requires that XYZ Corporation, rather than A, operate the sta- 
tion during the pendency of the protest proceedings, it postpones the 
effective date of the grant and orders reassignment of the license to A. 
Before reassignment is accomplished, however, A becomes so disabled 
that he is unable to undertake the operation of the station. Unless XYZ 
Corporation is permitted to continue operation, the community would 
be left without any broadcasting station. It is inconceivable that, under 
such circumstances, the Commission would be without power to recon- 
sider its earlier action and find that the public interest required the 
grant to remain in effect until the disposition of the protest proceedings. 
Nevertheless, that would be the effect unless this Court affirms the 
Commission's authority to reconsider its earlier action on the stay 


order. 
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This Court has made it clear on many occasions that the Commis- 
sion has a continuing obligation to consider changes in circumstances 
affecting the public interest even after Commission determination, so 


long as the matter rests within its jurisdiction. See, e.g., McClatchy 


Broadcasting Co. v. Federal Communications Commission, __ U.S. 


App. D.C. __, 239 F. 2d 19 (1956); W. S. Butterfield Theatres, Inc. v. 
Federal Communications Commission, | U.S. App. D.C. __, 237 F, 2d 
552 (1956). Under the principle of these cases, even apart from the 
rehearing provisions of Section 405, we submit that the Commission 

had the duty to reconsider its earlier order in the light of new facts 
which are brought to its attention. When, as here, this duty of the 
Commission is buttressed by the express rehearing provisions of Sec- 
tion 405 (which were timely invoked by the parties), we submit that the 
Commission's authority to reconsider its original determination with 


respect to the stay must be sustained. 


Il, THE COMMEBSION'S ORDER OF NOVEMBER 1 WAS 
ADEQUATELY SUPPORTED. 

In its decision of November 1, 1956, the Commission stated, 
among other things, that since the assignors had, by the sale of its 
station, indicated an unwillingness to bear the burden of continued 
operation in a manner which would promote the public interest, such 
interest might be better served by the assignee which had indicated a 
willingness and readiness to undertake this burden. Appellant has 
chosen to take this statement out of context as if it were the only reason 
advanced by the Commission in support of its conclusion that the public 
interest would be best served by permitting the assignee to retain the 
facilities pending the protest proceedings. Appellant argues (Br. 11) 
that if this reasoning were accepted, no stay could ever be granted in 


an assignment case since in every such case the assignor would have 
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indicated an unwillingness to continue operations. In advancing this 
argument, Appellant greatly over-simplifies and distorts the facts found 


by the Commission. 


The Commission has never refused to stay the effective date of 
a grant pending a protest hearing in a transfer proceeding on the ground 
that merely by offering to sell, an assignor indicated an unwillingness 
to continue operations in the public interest. Among the considerations 
which the Commission took into account was the fact that the fraud 
alleged by Appellant, which was one of the bases of the protest proceed- 
ing, had been directed primarily against the assignor and did not reflect 
on the qualifications of the assignee.* The Commission reasoned, 
therefore, that if there were any validity to Appellant's charges, the 
assignee, RKO, would be better qualified to operate the stations in the 
public interest during the interim period until the existence or absence 
of the fraud could be determined. In other situations where the protest- 
ant has made charges involving the qualifications of the assignee or 
transferee, the Commission has stayed the effective date of orders 
approving transfers of broadcast facilities. William Walker, etal., 
14 Pike & Fischer RR 526; O.R. Mitchell Motors, 14 Pike & Fischer 
RR 85. It is clear under the circumstances that Appellant's expressed 
fear that under the rationale of the Commission's decision herein no 
stay will ever be granted in an assignment or transfer case, is ground- 
less. The Commission has by no means concluded in its decision that 
the mere fact of sale demonstrates such unwillingness on the part of the 
seller to bear the burden of continued operation in the public interest, 


that the public interest will best be served by permitting the assignee 


to retain the facilities pending protest proceedings. 


4 At the oral argument on the protest, in answer to a question whether he was "asserting that RKO 
participated in the conspiracy to defraud", Appellant's counsel stated: “That allegation is not made" 
(Tr. 63). It may be noted also that Appellant originally did not even join RKO as a party defendant in 
his Delaware action; he did so only after assignor had moved to dismiss the Complaint in that action for 
failure to join RKO as a necessary party. (Tr. 68). 
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Moreover, the Commission found that the assignee, who was 
operating the stations at the time, was providing two independent ser- 
vices (a Mutual Network service on AM and a separate "good music" 
service on FM); and that the assignor, if required to take back the 
stations, would be financially unable to continue the two independent 
services and would have to limit its service to one program broadcast 
Simultaneously over AM and FM. This factor had a dual importance. 
It not only confirmed the fact that, in this particular situation, the 
assignee was more willing (and able) to render a service in the public 
interest than the assignor; it also furnished an independent reason why 
the public interest would be better served by allowing the assignee to 
continue operating the stations than by requiring their return to the 


assignor. 


The Commission's conclusion on November 1 that the public 
interest would be better served under these circumstances by permitting 
the assignee to continue operations of the facilities pending the protest 
proceeding was, we submit, neither arbitrary or capricious but was, 
rather, a proper exercise of discretion supported by facts of record. 
We respectfully urge, therefore, that the Commission's decision should 
not be reversed by the Court's substitution of its judgment in this 
matter involving the determination of the public interest. The Commis- 
sion's decision of November 1 was well within the range of administra- 


tive discretion. 


These arguments which we have advanced in support of the Com- 
mission's Order of November 1 were apparently rejected by this Court 
when, on November 19, 1956, it granted Appellant's motion for inter- 
locutory relief which, in effect, set aside the Commission's Order. In 
view, however, of the summary nature of that proceeding and in view of 
the reasons expressed by the Court for granting interim relief -- reasons 
which we do not feel are equally pertinent now -- we respectfully ask 


the Court not to consider its earlier decision as dispositive of the merits 


of the appeal on this point. 
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The Court's Order of November 19, which is set forth in full in 
Appendix B of Appellant's Brief, appears to have been based in large 
part on the conclusion that the Commission had disregarded the public 
interest "growing out of the continued operation by assignee pending 
hearing on a valid protest based on alleged fraud in the underlying con- 
tract of sale.” This conclusion, in turn, reflected the Court's emphasis 
upon the "unresolved" status of the allegations of fraud. Regardless of 
the significance that might properly have been attributed to this factor 
when the Court entered its Order of November 19, 1956, we feel that 
we must point out that the factual situation has drastically changed. 


On November 19, 1956, Appellant's action for fraud had been 
tried in Chancery Court in Delaware, but had not yet been decided; 
and it was then true, of course, that the question of fraud had not yet 
been resolved. On January 30, 1957, however, the Chancellor issued 
an opinion in which he dismissed, on the merits, every single count 
of Appellant's complaint. With respect to his principal charge of over- 
reaching, i.e., that Mr. and Mrs. Rogers had no independent right to 
be paid by RKO for future consulting services and for abstaining from 
competing in the Washington market, and that the sums to be paid by 
RKO to them under their consulting agreement had been improperly 
diverted from the corporation, the Chancellor, on the basis of the com- 
plete record before him, characterized Appellant's contention as "absurd." 
On February 4, 1957, the Chancellor ordered all counts dismissed with 
prejudice and with costs to be paid by Appellant. 


Appellant may argue that an appeal from the Chancellor's action 
may still lie, and that until such appeal is determined, the issue of fraud 
will not have been irretrievably resolved against him. The law is clear, 
however, that a judgment such as this is final and conclusive of all of 
the issues which it covers unless and until it is reversed by an appellate 


court. Huron Holding Corp. v. Lincoln Mine Operating Co., 312 U.S. 183, 
189 (1941). Furthermore, a reading of the Chancellor's opinion (which 








| 


. 
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has been included in the appendix to this brief) will indicate that the 
issues in the Delaware action were decided against Appellant primarily 
on questions of fact, rather than questions of law; so that the likelihood 
of any reversal by the appellate court even if Appellant should decide 
to appeal is, we believe, remote. 


Since this Court, in its Order of November 19, 1956, seemingly 
placed so much weight on the unresolved question of fraud and since 
this question has, in fact, been resolved adversely to Appellant by the 
Court whose jurisdiction he invoked to try that issue, the prior Order 
entered herein by this Court should be re-examined in the light of the 


facts as they now appear. 


An examination of all the reasons underlying the Commission's 
decision to permit the grant to remain in effect pending the outcome 
of the protest proceedings will show that the Commission was not acting 
in an arbitrary or capricious manner. Weurge,. therefore, that the 
Commission's Order of November 1 should not be set aside. If, how- 
ever, the Court should decide that the reasons advanced by the Com- 
mission in its November 1 Order were insufficient to support its action, 
we request the Court to make clear, in line with Point I of our Argument, 
that any reversal of the November 1 Order is without prejudice to the 
Commission's authority to reappraise the situation in the light of new 
circumstances and to permit RKO to operate the stations during the 
pendency of the protest proceedings if the Commission shall properly 


determine that the public interest so requires. 


CONCLUSION 


For the foregoing reasons, the Commission's Order of November 1, 
1956 should be affirmed. If, however, the Court should find that the 


reasons advanced by the Commission in its Order of November 1 are 
inadequate to support the validity of that particular Order, any action 
by the Court should include an express affirmation of the Commission's 
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authority to reconsider action on stay orders in the light of changed 


circumstances and, when the public interest so requires, to modify 


or vacate a stay order. 
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IN THE COURT OF CHANCERY OF THE STATE OF 
DELAWARE 


IN AND FOR NEW CASTLE COUNTY 


LAWRENCE M. C. SMITH, 
Plaintiff, 


Vv. Civil Action No. 710 


THE GOOD MUSIC STATION, INC., 
M. ROBERT ROGERS, THERESA S. 
ROGERS, PIERSON UNDERWOOD, 
ELISABETH K. UNDERWOOD, and 
RKO TELERADIO PICTURES, INC., 


Defendants. 


eee ee Ne ee ee ee Se ee Se ee” 


JUDGMENT 


On this 4th day of February, 1957, the above-entitled action having 
come on for final hearing and trial on November 12, 1956, and the parties 
having thereafter submitted briefs, and the Court having considered 
the record and proceedings herein and having filed its opinion herein on 
January 30, 1957, 

IT IS ORDERED, ADJUDGED AND DECREED that the complaint, 
as amended and supplemented by plaintiff from time to time, is hereby 


dismissed with prejudice, and with costs to be paid by plaintiff. 


/s/ Collins J. Seitz 
Chancellor 
Approved as to form: 
/s/ Henry M. Canby 
Attorney for Plaintiff 


/s/S. Smauel Arsht 
Attorney for Defendant RKO 


/s/ Herbert L. Cobin 
Attorney for other Defendants 
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(January 30, 1957] cf 
Henry M. Canby of Richards, Layton and Finger of Wilmington and | 
Lucien Hilmer of Washington, D.C., for plaintiff. 


Herbert L. Cobin of Wilmington and Monroe Oppenheimer of Washington, 
D.C. for defendants, The Good Music Station, Inc., M. Robert Rogers, 


Theresa S. Rogers, Pierson Underwood, and Elisabeth K. Underwood. +] 
S. Samuel Arsht of Morris, Steel, Nichols and Arsht of Wilmington : 
for defendant, RKO Teleradio Pictures, Inc. a 


SEITZ, Chancellor: Plaintiff, a minority stockholder of the J 
defendant, The Good Music Station, Inc., ("GMS") seeks to enjoin 
or rescind a sale of its assets to the corporate defendant, RKO Tele- 
radio Pictures, Inc. ("RKO"). The individual defendants are directors 
of GMS and along with plaintiff form the entire board. Plaintiff seeks 4] 
other relief against GMS and the individual directors. | 

This is the decision after final hearing. 

This is a "different" kind of so-called sale of assets case because 
it is not contended by plaintiff that, apart from the so-called Smith and 
Straus offers hereinafter considered, the value received was less than 
the fair value of the assets sold. 

GMS has one class of stock and plaintiff owns 16-2/3% thereof. At : 
the time of the sale to RKO, the defendants, M. Robert Rogers ("Rogers") 
and Pierson Underwood ("Underwood") each owned 41-2/3% of the stock. 
Shortly thereafter Rogers purchased a portion of Underwood's stock ata 
price agreed upon by them in March 1955 under an oral option agreement. 
Thus, Mr. Rogers now owns 50% of the stock and Underwood owns 33-1/3%. | 
The defendant Rogers was president and general manager of GMS. The | 
defendant Underwood was program director. 

If this opinion is to be kept within reasonable limits much of the 
background material must be omitted. On about February ia 1956, Rogers 
was contacted by Walter Grimes, a radio station brokerage agent, who 
asked him to meet a representative of the Mutual Broadcasting System, 
which is wholly owned by RKO. Grimes mentioned that Mutual was losing 
its Washington affiliate and was "looking around". Rogers accepted the 
invitation. It is not contended that Grimes was the agent of either GMS | 


or Rogers. 
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As a result of the meeting, which involved much maneuvering, RKO's 
broker wrote a letter to Grimes in the form of a formal offer by RKO 
to purchase 100% of the stock of GMS for about $335, 000. 00 in cash, 
with the proviso that notes payable on the 1955 balance sheet were 
not to be assumed by the purchaser. I emphasize that this was a stock 
purchase offer. The offer was to expire February 20, 1956. At the 
same time he wrote another letter to Grimes offering to employ Mr. 
and Mrs. Rogers as consultants at $15, 000.00 a year for five years. 
This matter had been suggested by either RKO's representative or 
Grimes on the day of the meeting. 

Grimes brought both letters to Rogers on February 9, at which time 
Rogers failed to show any enthusiasm for the offer. Whereupon Grimes 
volunteered that RKO might be willing to add the value of the net quick 
assets at the date of closing. Rogers said he would consider it. Rogers 
told Grimes that the employment offer was of no interest and returned 
that letter to Grimes. 

Rogers immediately advised Underwood of the offer and they 
decided to offer the station for sale to a New York newspaper at the same 
price. However, the paper advised that it was not interested. 

After the lapse of several days, during which time Rogers and 
Underwood discussed the offer, Rogers and Underwood decided to accept 
the offer provided the price was increased by the amount of the net quick 
assets at closing. On February 20, Rogers so advised Grimes. 

Grimes was advised by Rogers that the $15, 000.00 per year com- 
pensation agreement proposed was not satisfactory. Grimes asked 
Rogers how much he and his wife wanted and Rogers said $30, 000. 00 
a year for ten years. This was slightly less than the compensation 
which the Rogers were then receiving from GMS. After some telephone 
calls between the parties they agreed on a non-competition-consultant 
agreement for the Rogers which was to be incorporated into the written 
contract. This was accomplished not later than Thursday, February 23. 
The agreement as finally worked out provided that Mr. and Mrs. Rogers 
would not compete with RKO as consultants (later broadened) in the 
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Washington area for a period of five years and would serve as consultants a : 
for $30, 000. 00 per year for five years with a right in RKO to cancel at ~d 
the end of the first year upon payment of $70,000.00. The non-competition | 
provision was to remain effective for five years even though the consultant i 
provision was cancelled. 
It should be noted that they were in effect accepting RKO's offer 
to purchase all the stock. Obviously this acceptance was impliedly con- 
ditioned upon their ability to get the plaintiff to sell his stock. Since 
plaintiff did not approve the action it is apparent that the February 20 
offer is only background to the subsequent later offer to buy the assets. « 
On Saturday, February 25, a meeting was held in New York in the 
office of Mutual’s president, John B. Poor. It was attended by Poor, 
Rogers and the attorneys for GMS and RKO. The conferees approached 
the matter on the basis that no firm agreement had been reached. As 
a result of the conference RKO made a new offer which was incorporated 
in a letter of February 25, 1956 from RKO to Rogers, Underwood and GMS. 
It was executed by RKO but "accepted" by Rogers and Underwood with 
no designation of their corporate capacities. It provided for the sale 
to RKO of either 100% of the stock of GMS or, at the seller's election 
if that was not feasible, all the assets of GMS for $291, 250.00 cash 
($300, 000. 00 less 1/2 of brokerage commission) plus the difference 
between current assets and current liabilities at closing, less certain 
note indebtedness of GMS. The equipment liabilities of GMS and the 
brokerage commission were to be assumed or to be paid by RKO. RKO 
also in effect assumed a liability in connection with a non-rent claim 
of GMS' landlord. The memorandum further provided that RKO and 
Rogers would enter into a consulting agreement on the terms therein 
stated. 
In the light of subsequent events, it must be assumed that RKO 





elected to proceed with its alternative offer to purchase the assets 
at the amount agreed upon by RKO and Rogers and Underwood on 


February 25. I say this because Rogers caused a meeting of GMS' 
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board of directors to be called for March 16, 1956 to consider RKO's 
February 25 offer to purchase the assets. On that same date a reso- 
lution was passed by the four directors present, plaintiff being absent, 
in which it is recited that, '***with the written consent of the holders 
of a majority of the voting stock issued and outstanding, the Board 
deems a Sale of all the property and assets of the Corporation*** on 
the terms and conditions set forth in the February 25, 1956 letter, 
expedient and for the best interest of theCorporation, ***'. It is 
not disputed that 8 Del. C. Sec. 271 authorizes the corporation at 
any meeting of its board of directors to sell the corporate assets 
when authorized, inter alia, by written consent of the holders of a 
majority of the voting stock issued and outstanding. A formal con- 
tract of sale dated April 14, 1956, was executed by GMS and RKO 
implementing the action just described. Plaintiff argues that GMS 
was not bound until this date but in view of my conclusions herein I 
find it unnecessary to decide this point. 

I now come to plaintiff's contentions. Plaintiff first argues 


at length that the February 25 letter agreement was not binding on 


GMS and was "void at law". The letter agreement was not signed on 
behalf of GMS as such. Moreover, it could not have any ultimate 
binding legal effect on GMS until it received the requisite statutory 


approval. I therefore agree that the February 25, agreement was not 
at that date binding on GMS. However, there is no reason why the 
memorandum could not be considered as an offer to GMS from RKO 
to purchase the corporate assets, particularly when RKO was dealing 
with the chief stockholders and executive officers of the corporation. 
Plaintiff contends that because Rogers and Underwood, being 
directors and stockholders, signed the February 25 agreement it 
could not thereafter form a legal basis for the sale of assets. He 
Says this is so because agreements by which corporate directors 
bind themselves in advance to vote in a pre-determined manner are 
void. But Rogers and Underwood did not attempt by this agreement 


to bind themselves legally in advance to vote as directors in a particular 
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way. Indeed they did not purport to sign on behalf of the corporation. 
In any eventthey negotiated what they thought were reasonable terms. 
Consequently, as a practical matter they would be expected to vote 

to approve the plan when presented to the board. Such action is in- 
herent in any sale of assets plan negotiated by officer-directors. 
Indeed, the sale of assets statute fairly contemplates such a procedure. 
Plaintiff's contention is without merit. 

Plaintiff also argues that the February 25 agreement was a 
fraud on the minority stockholder because part of the consideration 
for the sale passed to one of the director-stockholders. This argu- 
ment is premised on the contention that the money to be paid the 
Rogers under the so-called non-competition and consulting agreement 
actually should go to GMS because it was in effect nothing more than 
a payment to get the Rogers to agree to the sale of assets. Thus, says 
plaintiff, such proceeds in equity belong to GMS. 

Plaintiff does not contend that fair value was not received for 


the assets (the subsequent offers apart) and so there is no basis under 


the present facts for suggesting that Rogers was diverting corporate 
assets to himself. I have no doubt that the Rogers were not going 

to step out of the Washington radio market without securing sub- 
stantial compensation for such abstention. There was no reason why 
they should. RKO, in seeking such an agreement, was bargaining 
for a consideration which only the Rogers could supply. It is there- 
fore absurd to argue on this record that the Rogers should 

have executed a non-competition agreement of the type here involved 
without receiving compensation therefor. 

Plaintiff attacks the validity of the existing Rogers’ employment 
contracts with GMS in an attempt to show that the Rogers were not 
giving up anything of value. Assuming without deciding that the 
contracts were invalid, the record nevertheless demonstrates that 
the Rogers were giving substantial consideration in return for the 


consulting agreement. They had spent about ten years building up a 
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reputation in the Washington area. Plaintiff also contends that the 
payments to be made under the agreement are far out of line with the 
status of the Rogers and the amounts paid in the industry in that 
area for such contracts. On this point the record supports defendants 
rather than plaintiff. 

Plaintiff next contends that the action taken by the directors on 
March 16, 1956, by which they authorized the sale of assets was in- 
valid because no disinterested quorum was present. It is plaintiff's 
position that both Rogers and his wife were directors having a "peculiar 
personal interest" because, plaintiff argues, the Rogers would not have 
had their lucrative consulting contract had the assets not been sold. 
Therefore, says plaintiff, as directors, in voting for the sale of 
assets, they were also voting themselves into a lucrative contract 
calling for a minimum of activity. 

Defendants deny that the Rogers had the type of interest which 
disqualified them from voting as directors. I have not been referred 
to any case where, special charter provisions aside, this point has 
been directly raised. Contrary to defendants' suggestion, the cases 
of Cottrell v. The Pawcatuck Co., (Del. Ch.), 116 A. (2) 787, aff'd 
by Supreme Court (not yet reported) and Baron v. Pressed Metals, 
(Del. Ch.), 123 A.(2) 848, did not directly involve the point here 
presented. 

It has been said that a director is deemed to have a disqualifying 
interest in a transaction when as a result of director action he may 
receive a financial benefit or be subjected to a financial loss, directly 
or indirectly. Spellman, Corporate Directors, Sec. 465 (1931). Ob- 
viously this statement of the rule is too broad if literally applied 
because director action may affect the value of a director's stock. 

Yet I take it a director is not disqualified in such situations because 
he is also a stockholder. Compare Bennett v. Breuil Petroleum Corp., 
(Del. Ch.), 99 A. (2) 236. We must therefore look to the reason for 


the rule in order to test its applicability to "new" situations. In 
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Sterling v. Mayflower Hotel Corp., 33 Del. Ch. 20, 89 A. (2) 862, 
aff'd. 33 Del. Ch. 293, 93 A.(2) 107, we find the statement that: 


"The basis for the common law rule is the prevention 
of conflict between duty and self-interest or divided 
interest." 


The alleged conflict arises here, according to plaintiff, because 


the Rogers when voting as directors to approve the sale knew they 


were thereby also obtaining a consulting agreement for themselves. 


Their action would only give rise to a conflict of interest if it could 
be said that they would be tempted to turn down a bona fide higher 
offer or approve the sale of the assets at less than their fair value 

so as to obtain greater compensation under their consulting agree- 
ment. Is this type of "interest" a disqualifying one under the common 
law rule? 

First of all, this is not the situation where the Rogers were 
negotiating the consulting agreement with GMS, of which both were 
directors. The classic "disqualifying interest" cases generally in- 
volve situations where the director is dealing with his own corporation. 
Compare Keenan v. Eshleman, 23 Del. Ch. 234, 2 A.(2) 904; Italo 
Petrol. v. Hannigan, 1 Terry 534, 14 A. (2) 401. 

Although the "interest" rule has many applications, it certainly 
has its limitations. If the possible conflict of interest is remote then, 
on balance, it would seem that such conflict should not constitute an 
absolute disqualification. Is the possible conflict remote in this 
situation? I think so because any sale of assets must ultimately re- 
ceive stockholder approval. While such a safeguard has its limitations 
it is not to be presumed that the majority stockholders will sell at less 
than fair value. Moreover, where, as here, the person receiving such 
a contract is also a substantial stockholder, he will be somewhat re- 
strained from "shortchanging™ himself. This is particularly true if 
he is comparing income with capital gain potential. I conclude that 
the Rogers were not disqualified from voting as directors because 


of interest’. 
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The "interest" of the Rogers, such as itis, should however be a 
fact to be considered when and if a charge is made that the consulting 
agreement was negotiated at the expense of the corporation. Assuming 
without deciding that where the votes of such directors are necessary 
to make a quorum the burden of showing fairness would be shifted 
to defendants, the plaintiff is in no better position because a full showing 
of fairness is made. Let us look at some of the facts concerning the 
negotiation of the consulting agreement. 

So far as the record shows the Rogers did not make the initial 
approach toward the solicitation of an employment or non-competition 
agreement. Such evidence as there is tends to indicate that the 
contract was required by the purchaser. This is a very usual type 
of agreement for a purchaser to require in order to protect his invest- 
ment. Eachofthe Rogers was already holding an employment contract 
with GMS for a term of five years from May 3, 1955, producing income 
in excess of that provided for in the non-competition agreement. More- 
over, Rogers was in reality a 50% stockholder and realistically was 
not concerned with the question of his future employment with GMS even 
if we assume that his agreement was invalid. Additionally, the Rogers 
had established themselves in this type of work in Washington over a 
period of about ten years. Consequently, it is inaccurate in fact to 
suggest, as plaintiff does, that the Rogers were not giving substantial 
consideration in return for the agreement. The agreement of sale is 
fair even when considered with the consulting agreement. 

Plaintiff makes the argument that Rogers and Underwood had 
committed themselves to vote in advance for the sale of assets by 
negotiating the February 25 proposition. By so doing, plaintiff claims, 
they bound themselves in advance to a particular course of action and 
thus disqualified themselves as directors in connection with the vote 
on the sale. I have already held under a previous point that this con- 


tention is without merit. 


I conclude that the sale was approved by requisite director action. 
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Since I have ruled that the director action was lawful, it is not 
necessary to pass upon plaintiff's contention that the vote of the in- 
terested stockholders could not validate their unlawful action as 
directors in approving the sale. 

I next consider plaintiff's contention that the action of Rogers 
and Underwood in entering into the contract of April 14, 1956, on behalf 
of GMS was a fraud on the corporation and on the minority stockholder 
for the following reasons: 

As At the time the contract was executed GMS had already 

received a higher offer from Straus. 
At the time the contract was executed GMS had before 
it plaintiff-Smith's offer to pay a higher price. 


The agreement was a fraud on plaintiff because Rogers, 


in reality a 50% stockholder, was obtaining a personal 


benefit from the sale which was not made proportionately 
available to plaintiff. 

Although the sale of assets was approved by the GMS directors 
and stockholders on March 16, 1956, the implementing agreement was 
not executed until April 14, 1956. The reason for the delay is not here 
relevant. Plaintiff says that on April 11, Nathan Straus, the owner of 
a New York station, made an offer which was higher than the RKO offer. 
The parties are in disagreement as to whether GMS was then legally 
bound to sell to RKO. I shall assume not. 

Defendants make several answers to plaintiff's claim with respect 
to the Straus offer but it is necessary to consider only one, namely, 
their assertion that Straus never made an unconditional offer to buy 
the GMS assets. Assuming without deciding that the Straus offer was 
higher than the RKO offer, a matter by no means free from doubt, 
the fact is that the so-called Straus offer was not in my opinion an 
unconditional offer to purchase the assets of GMS. The Straus offer 
was contained in a letter which was not addressed to anyone. It 
was not an offer to buy the assets of GMS but was rather an offer 
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to the stockholders collectively to buy 100% of the stock of GMS. More- 


over, it had other substantial infirmities. Thus, it was made condi- 
tional upon the reaching of an agreement on compensation for the 
general manager and station managér and satisfactory adjustments 
of various other relatively minor matters. Finally, the offer recites 
that it is for the stock "free and clear". It is very doubtful what the 
quoted language meant with respect to the net amount to be realized 
by GMS. The testimony of Straus did not materially aid plaintiff's 
cause. 

The directors were not faced with the situation where they 
were confronted with an offer to purchase the assets which was within 
the rule concerning cash offers mentioned in Robinson v. Pittsburgh 
Oil Refining Corp., 14 Del. Ch. 193, 126 A. 46. Clearly, a 
different situation would be presented if, other things being sub- 
stantially equal, the board of directors accepted the lower of two bona 
fide cash offers. That is not this case. Nor was the matter at the 
stage where the directors had a duty to pursue it any further than they 
did, especially in view of the crucial time factor with RKO. The sale 
is not invalid because of the existence of the so-called Straus offer. 

I next consider plaintiff's contention that the board had before 
it the plaintiff-Smith's offer to pay a higher price. This so-called 
offer was incorporated in a telegram from Smith in which he stated 
that he was against the sale to RKO and that he was "an interested 
purchaser on probably better terms". He sent a later telegram ob- 
jecting to the proposed sale and stating that he would make a better 
offer to the stockholders if a fair opportunity was given. No such 
offer was ever forthcoming. Without laboring the point I conclude from 
the record that there was no offer from the plaintiff of the character 


which the directors and stockholders were entitled to consider seriously. 


The testimony of plaintiff himself amply supports this conclusion. 


I have already considered and found wanting in merit plaintiff's 
contention that the sale was a fraud on plaintiff because the defendant 


Rogers obtained a personal benefit from the sale in the form of the 
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consulting agreement which was not made available to plaintiff. The 
testimony amply supports the legality of the agreement. 


Ome yp 


I have not delineated in detail the background of this controversy 
and the numerous attempts over the years to dispose of the assets 
of the station at a substantially smaller figure. Nor doI desire to 
dwell upon the failure of plaintiff over the years to participate in 
actions which might have helped the station. I do say that the record 
amply supports the conclusion that the board and the majority stock- ; 
holders of GMS were fully justified under the law in taking the action 
here under attack. It necessarily follows that there is no merit to P 


the charge, that RKO, an arms-length purchaser, somehow took ad- 


vantage of GMS. . 
Plaintiff also raises some question concerning the propriety 

of certain notes issued by GMS to Rogers and Underwood. These 

issues were not pleaded and so far as I know were not tried by tacit 

consent. Consequently, they will not be considered by the Court. 6. 


The same is true of plaintiff's claim concerning the loans to Rogers 
and Underwood and the Hi-Fi claims. 

Plaintiff also asserts a salary overpayment by GMS to the Rogers 
amounting to $600.00. These amounts were repaid when called to 
the attention of the Rogers and so need not be considered further. 

I next consider plaintiff's contention that Rogers and Underwood 
each improperly received $2,500.00. These were sums which were 
accrued on the books of GMS as owing to Rodman and Geiger for salary. 
Plaintiff claims that when Rodman and Geiger (former stockholders of 
GMS) on April 6, 1955, sold their stock and income notes to Rogers 
and Underwood they waived their right to such accruals. They rely 


upon the following provision in the contract between those parties: 


"It is further agreed that the Sellers shall not be 
entitled to any salary or other compensation as officers 


or directors for the year ending December 31, 1954, 
or for any portion of the current year." 
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The individual defendants, Rogers and Underwood, contend that 
Rodman and Geiger in effect assigned their salary claims to Rogers 
and Underwood at the time of the purchase. 

It should be noted that the corporation (GMS) was not a party 
to this contract. Plaintiff nevertheless insists that by the terms of 
the contract the claims were waived rather than assigned. Plaintiff 
says the quoted language of the agreement is too clear to be varied 
by evidence of surrounding circumstances. I cannot agree where, 
as here, the corporation is not a party. The matter is far from clear 
and so testimony of the surrounding circumstances was admissible 
to help determine the intention of the parties. The admissible testi- 
mony clearly shows that the parties intended to transfer the accruals 
to Rogers and Underwood. It may be noted that plaintiff was advised 


by letter some time ago that the accured salaries in question were 


being held for the benefit of the purchasers (Rogers and Underwood). 


I conclude that as a part of the transaction with Rodman and Geiger, 
the defendants became entitled to their accrued salaries for 1954. 
Consequently, Rogers and Underwood are not required to account 
for such sums. 

Since the record at the present time shows that neither plaintiff 
nor GMS is entitled to relief with respect to any of the matters 
properly presented to the Court, the complaint will be dismissed. 


Order on notice. 





